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This is not to say, of course, that we can happily pick up bits and pieces of processes, and
smatterings of skills, and call them mediation. A number of speakers, notably Wendy
Faulkes and Justice Stein, warned about the importance of developing standards of practice,
and of testing programs against the philosophical imperatives of mediation.

It is important that in this evolution of community based dispute resolution there is a
conscious eclecticism, a deliberate process of consultation and development, of testing and
evaluation to ensure that what is developed is valid and valuable both in terms of the
community's values and those of the chosen form of dispute resolution.

One of the most important attributes of a mediator is self-awareness and self-knowledge.
This ability to analyse and to evaluate, to be aware of intention, is just as vital in program
development and management.

The materials which form the Proceedings of this Conference are of several kinds. There
are papers and presentations, there are reports of workshops, and in some instances there
are also papers prepared for discussion at those workshops. Where the workshop report
gives extra depth and includes outcomes of discussion, it has been published along with the
paper itself.

ADRA wishes to thank all participants in this Conference for their readiness to share
knowledge and experience, to examine new options, to be open to new ways of proceeding.
To the speakers and workshop leaders we give particular thanks for so readily giving up
time in their crowded schedules to make the Conference the success it was.

Without the work of the Conference Committee, the 1993 Conference would never have
proceeded beyond the concept stage. The many hours of time which the Committee gave
were rewarded by the attendance and enthusiastic participation of such a wide section of the
community.

The Committee is indebted to Ms Judy Gillespie, of Focus Event and Meeting
Management, for providing unfailingly effective administrative organisation for the
Conference.

Robyn Claremont
ADRA President 1992-93






even though it might be a better one. Let me hasten to say that I'm not suggesting a 'do-
nothing' option. Far from it!

What 1 am suggesting is that we have to do much, much more than take a system that we
know is effective in one society, and transport it, maybe with some cosmetic changes to
another culture. That the system to be transported may in fact be the most appropriate is
not the issue.

At issue is the cultural imperialism that assurnes it is, and the fantasy that what works here
will work anywhere else. Surely by now we know enough about how and why disputes
emerge and are resolved or not, to design programmes and processes that will model co-
operative and creative problem solving not simply 'plonk’ mediation into the community,
without reference to the cultural needs of the service users and the requirements for human
rights and natural justice.

We need to carefully identify the needs of the users and to establish an unbending
commitment to adequate professional standards. We need to know the cultural and
economic climate in which the programme will be operating. We need to understand
clearly just what it is that we are proposing, and what all of the dispute resolution options
are. It is only then that attention can be given to designing a process that is appropriate to

e the culture, or cultures
s the environment
e the times.

In 1980 CJCs adapted an American model to suit metropolitan NSW. The major
adaptations were to ensure that it would be appropriate to the multi-cultural community in
which it was operating, and would fit (or could co-exist) alongside the existing courts and
legal structure. In the beginning it was a plain canvas - the decisions on whether it would
provide mediation, conciliation or arbitration were not made until all options had been
considered. Its design was appropriate to the culture, the environment and the times. Most
later developments in Australia built on this success, some re-importing US models,
especially those servicing the Family Courts and the commercial sector. 1 have seen little
evidence though of a thorough understanding of the options and the differences between the
processes - perhaps we succeeded too well, and everyone assumed mediation was the only
way to go!

In 1991, a model for design of a culturally relevant ADR programme was developed. This
was used initially to assist in the development of the WA Aboriginal Mediation
Programme. Its usefulness has since been recognised in designing programmes within the
framework of the courts. It has a much broader application, and can assist in programme
design and process design, provided it is accompanied by careful attention to defining the
essential requirements of the specific type of ADR programme proposed.

Designing an ADR programme for any strongly traditional culture - be that a formal court
culture, or the Aboriginal culture, will raise many difficult issues and servicing
inconsistencies. These become insoluble only if ignored. They need to be recognised and
explored in detail if the proposed programme is to operate at an acceptable professional
standard, and is to be relevant and sensitive to the culture in which it is to operate.

A mediation programme does not operate in a vacuum. (See Fig 1) It operates within a
culture, or a mix of cultures and any one of these can place requirements or restrictions on
the programme. Of course any programme may be designed without considering the
"culture’ but it is unlikely to be either very effective or have a very long life.

This model was born out of the frustration of being expected to assist with inappropriate
mediation proposals - or to repair them after an initial failure. (See Fig 2)
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they can and will make reasonable decisions for themselves, and that they have the

right to do so.

(d) it is based on open and honest communication between the parties in dispute; _

(e) it seeks co-operative solutions rather than an adversarial contest or resolution by
superior power or force.

It is a common misconception that
e confidentiality and

e voluntary attendance
are essential to the philosophy of mediation. They are not. A mediation programme could
be designed to provide for mandatory mediation, in public - it could still be legltlmatel_y
termed 'mediati 1' - it may not be particularly effective in many circumstances, but this
does not make = not 'mediation’. These two elements of confidentiality and voluntary
attendance are, 1n effect, cultural factors and should be considered in the light of other
cultural needs.

A med’ ror, however, must be

impartial;

non-judgmental;

able and willing to leave the decision making to the parties;

able to focus the ¢ :ntion of the parties on positive and co-operative outcomes.

Whenever the third p: y neutral begins to
e give advice;
decide what the outcome should be and push the parties towards it;
decide who is right and wrong, truthfu! or not;
take sides, becor an advocate;
make decisions for the parties;

the process changes from one of medi on to any one of many other processes. This
process may or may not be helpful to the parties but IT IS NOT MEDIATION. (See
Attac’ nent).

A 'generic mediation process’ - i.e. one stripped to its bare bones - could be expected to
include

e an ..mplied) agreement to mediate;

a statement from each party, in the presence the other;
an identification of the issues;

an orderly discussion on the issues;

generation of options for settlement and/or future;

nes ‘iation of outcome.

This is a sgical progression - but not strictly essential. It is the qualities and actions of the
Third Party Neutral that make it mediation (or not):

e being non-judgmental

e being impartial

e leaving the decision making to the disputants

e focussing on positive and co-operative outcomes.

Before work can ~ :gin in earnest on 'developing possibilities’, all dispute resolution
options should be identified and considered. I would expect many to be quickly eliminated,
but some should perhaps remain on the sidelines for a whi
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ATTACHMENT (continued)

Independent Expert Appraisal: This refers to the
appointment of an independent expert
on the subject matter of the dispute
who can appraise the technical issues
in dispute, and can advise on the
technical aspects of the case. &an
independent expert is appointed by
the parties, or perhaps by the
mediation agency at their regquest.
This expert is a third party neutral
with special technical expertise, and
who may have a range of mediation
skills. However, the process is one
of providing information to the
parties jointly, not advising them
separately.

Early Neutral Evaluation: Like Independent Expert

Appraisal, this is a Third Party
Neutral intervention which will
assess the arguments which will be

- put forward by both parties, and may
advise on the probable outcome. TIts
use may be principally to create
doubts in the minds of the parties
that they have a "certain winner" on
their hands.

Facilitated Settlement: Although similar in some aspects
to mediation, this moves away from a
mediation process when the
facilitator adopts a role that
involves diagnosis of the dispute,
advice on possible outcomes {see
ENE), or making substantive
recommendations. This process may
involve some investigatory functions,
if the agency involved is responsible
for compliance with certain statutes
as well as resolution of the dispute
(e.g ADB, HREQC, Ombudsman)

Issues Identification: Perhaps only the first phase of
many facilitated settlement
processes, this more-or-less relates
to the procedures being adopted in
some courts, in pre-trial
conferences. Particularly in
relation to these court processes,
more work on specific definitions and
appropriate terminclcgy needs to be
done. :

Generation Of Options: This may also form_part og many
other dispute resclution processes (inc%udlng mgdlatlon),
but is menticned separately because of its use in some
workplace disputes, where it is often par? gf a training
process. In these circumstances, the training Qrocess
may have been implemented in order to resolve disruptive
conflict, or the conflict may have come to the surface
during the course of a training exercise.

WENDY FAULKES
DIRECTOR CJCs NSW

October 28, 1993
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disputes emerge, and of the dispute resolution processes that may be appropriate at any
given stage.

By consistently using a design model it should be easier for us to demonstrate that the
eventual proposal has taken into account the needs of the culture, the sponsors (and funding
agency) and the community in which it is to operate.

Diligent use of a design model will also make the work of implementation more efficient
and effective. The specifics of the mediation process and training will fall quickly and
painlessly into place, provided the programme design is consistent with the expressed
philosophy.

A final question 1 would like to raise - and it is today a question which I don't intend to
answer - relates to the scope of mediation programmes. In these days of increasing
specialisation (some law firms even have ADR specialists!), should each programme be
specialised, or can we be all things to all people?

The answer may seem simple enough in metropolitan Sydney, where four million people
are in disputes of one kind or another. But what about in Moree? or Mudgee, or even
Dubbo? This is where, to go back to the Process Design framework, the impact of reality
and resources must be taken into account.

Often the first casualties in times of economic stringency are access and standards. There is
no easy answer to the question of access in a country as big and as sparsely populated as
Australia. It is up to us to look to technology to help us provide an accessible service, not
right now, perhaps, but down the track a bit.

On the question of standards we can only look to ourselves. We must maintain our own
standards and we must not sit by silently while mediation programmes are planned and
implemented with little regard to standards - on the basis of "it's cultural’, 'it's traditional’
and 'it's cheap'.

These are not enough.

Mediation might be able to change the world, but only if we can say
e 'It's cost effective’;
e It works', and
» 'Peopie use it'.

If we do it right we will be able to demonstrate that mediation can grow from cultural roots
and, nourished by good practice and ever improving standards, it will bear fruit well
beyond 2000.
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of a dispute. Because there might be a history of feuding between the families involved,
these sorts of incidents occur because long held grudges have been activated.

This scenario often happens when a family are angry at something another family might
have done, and decide that payback must be taken out on them. So, while the incident or
remark that triggers the violence may appear trivial, the meaning placed upon it can be
quite substantial.

Payback

Payback attacks may be carried out immediately after an incident, or could take months
before certain members of a family are able to get the people they want in the right
circumstances.

Not being able to get at people who may be imprisoned by the justice system only adds to
the families' frustration. therefore the intensity, when that payback is extracted, is much
more severe than if some satisfaction could have been extracted at the time of the original
incident.

It is a fallacy to assume that Aboriginal people who are affected by these things, should
feel satisfied that because the person has been arrested, they should be happy to let 'Justice’
take its course. Aboriginal people's experience of 'justice’, is, in the main, a totaily
different one to that of non Aboriginal people.

Suffice to say in this forum, however, that even for a great many urbanised Aboriginal
people in WA, there has to be an element of payback, undertaken by family members,
before things can be properly settled in their hearts and minds.

Other Factors

A lot of feud related violence is alcohol affected. Feuders are more likely to take offence
over trivial incidents and remarks when they have been drinking heavily. They are also
more likely to attract the attention of the Police and the media.

Several qualifications should be made at this stage.

. Not all the incidents are trivial; some involve cases of serious spouse abuse,
rape, and assault causing death.

. Not all feuding has a long history based on a vendetta model; some feuds
begin with present day incidents that spark them off.

. Not all fights are underwritten with alcohol; feuding takes place in prisons,

is carried on between students at schools, and can involve pre-meditated
violence such as when one party mobilises its forces and sets out for a
'square up'.

A lot of feuding occurs during the summer and at night time, when people are more
actively involved in outdoor activities. As a result of these activities people come in contact
with each other more frequently than in winter.

This type of contact promotes the type of incidents and chance remarks that eventually
leads to confrontation and fighting, especially at sporting events.

Outsiders

Families have also told us of the frustration they feel when they make their peace, only to
have it stirred up by visiting friends and relatives. They often feel powerless because the
outsiders will arrive looking for trouble. At other times, the sheer physical presence of
large groups of people is provocation enough to start a fight.
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Added tension is created when questions arise about whether elections have been conducted
within the spirit as well as the letter of the constitution.

Physical fighting between Aboriginal organisations may be unheard of, but the atmosphere
created by the inter-family politics that gets played in them, is generally accepted as
generating a climate of hostility which fosters feuding.

Systemic Factors

Feuding can also be regarded as an outcome of systemic factors. Much of the frustration,
resentment and hostility associated with feuding can be directly seen as a response to the
continued presence of institutionalised prejudice and discrimination against Aboriginal
people in our society.

If I can quote from the Evaluation Report of the AADRP:

"A detailed study of one feud in 1988 found that while the initial incident was a
fight over the ownership of a women's sports uniform, the contributing factors
included poorly maintained houses, overcrowding, poor drainage, unsanitary
conditions, depressing surroundings, and unemployment.

The hostility produced by these harsh material conditions became turned in on the
Aboriginal people themselves because systemic discrimination disadvantaged some
Aboriginal groups more than others; for example, some families were seen to be
favoured by government agencies in terms of jobs and housing.

Another type of structural factor was identified as playing a prominent role in
feuding. Conflict among Aboriginal peopie occurs when the police respond to
feuding in a way that is perceived to be unfair.

A recurring theme during the interviews was that when police arrive at the scene of
a dispute they, like anybody else, respond more positively to the party with whom
they can most positively identify, and who sound the most reasonable.

Articulate Aboriginals who know how the system works quickly realise this and
manipulate the situation to their favour. That produces resentment within members
of the disadvantaged party who feel they have no option but to redress the perceived
injustice by resorting to physical violence." (CHADBOURNE 1992)

Cost Of Feuding

"Members of the Forum carried out foundation work in documenting the costs of
feuding upon families involved, the Nyoongar people as a whole, and the broader
WA community.

Their most detailed account shows how one feud affected nine government and
Aboriginal agencies and led to:

e ten people being charged;

extensive damages to houses, cars and government property;
physical, psychological and emotional injury to individuals;
damage to relationships within families, marriages and friendships;

an unknown number of people being imprisoned; damage to the status
and reputation of the Aboriginal community;

e and costs of up to $300,000.



