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Dear Lou ise, 

-,-

In response t0 your r.otes :)n the Lpcc'1iing preser.tation to NADRAC I find r 
agree with most points 'ais~cJ There 1s on~ pi:1int, however. that iS iny '1•1e in 
the sard' The issLie of volL:rtariries.s :s one tr.at I find most troublesorne 

The ethos cf med iat ion , as it has evolved -:rom the ear!y days of the San 
Frar cisco Boards. is or;e of vo;L:1tary paijcipation This voluntariness se· 
as a core value of mediation - !n fact t 1s the oedrc;:,k of what mediat10."' ~ 
supposed to be - nar,e:y a V'.::>l:.mtary and pr ;vate means ~o resolv"' · -5p·.1tes 
The 01"J!y reaso ,; V()iunraririess has even r)cen called into quest1or · . ..,a\.iSa 
gove1 nmGt :ts a'€' uriwi!lmg tc prcvide regu!ato,..f relief ln how justice -. 
administered Agreeing to r~ri '.)ve vo !...i:ita,!ness from ~he core of Med:.at:or ;s 
s;mply to see med iciticn as so rnett"l,ng tc bE: r"liOufded cy the s ·~:e 

At the core , tr1e !a.v's interes~ iri r:1ed;ation ;s a setf- ,nterested one. n~ed,~tloli 
helps to extend li:"l~vs legitim~:cy in the shadow of increasing costs and r,s1n~ 
lriefficien:y. By removing voluntariness from :neciat1on it tra11smogrif:es 
mediation into an ddJunct of ·he !aw. 

1 trnnk some ir. 'Y1ed:atio1 gel. so :Jespera:e to rr.ed ,ate that iike Faust t~ey ere 
wi lling to do anything fer tha1 one moment o• bliss 

In pre-se,-it~1g ADRA's ,nteres1s tc N;\DR/'-C ! bel'eve we should ack nowledge 
the crit,Ci:1! role, vi:>1Jntaw1ess plays •r: rned raticn. I thin~ we should ack.nowledge 
that it is not a c~rnrrerc:a1 va!:..e, but an ethica l cne Furihermcre , I thir.K ADRA 
ought to acls.ncwledge that / volurtariness is reric,ved from mediation there will 
be far more mediat icris cc,ncJ~ted , b, .. t that_ ,nterests in 11ed1ation go beyoiid 
simp: e commercial ,nte1ests 

l wou:d appreciate Lo-.,ise if ~'OU coG!d shar,;: thase i:c mrnents wrth othe,rs 
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In respo"is~ t'J your notes .')n the 1,..,pcc··ning preser.taticn to NADRAC I find I 
agree with.most pomts raised There is on;; point, however . that is rny" ~1e in 
the sand' The issue of volL.,r' tariness is one that I find most troublesorr1e 

The etr1os cf med,at ion , as !t has evolve:: from t~1e ear'; days of the San 
Francisco Boards, i5 one of 11:::ik:·-·iary paiicipation This volurrtariness ser-. 
as a core volue of mediation - 1n fact t 1~ the oedrcck of what mediat10" · .. 
s-..pposed lo be " nar1e·y ~ ,:~l:..mtary and pr\rate means +o reso!vi:: · 5p'_!tes 
The on!y reason ,10 iunraririess has even been cailed into questior _ .:ause 
gove1 nmer:ts are ..inwi!:mg tc provide regu!ato"y relief ;n how justice "' 
adMinistered Agreeing to rE!:""l~ve './0:.J'.'lta;-!nes~ from :he core of Med.a t•or ,s 
simply to see rnediaticn as ::o,neth.ng to be moufded by the ~Ja~e 

At the core. tha :aw·'s interes·: in r:-,ed;at:on 1s a setf-;nterested one. med,~tio r, 
helps tc exte,d l~v\lS legitim-=:cy in the shadow· of increasing costs and ,,sin~ 
irefficien::;y _ By removing voluntari'1ess from meciat,on it transmognf:as 
mediation into an ddJunct of ~he !a·N. 

1 think some in ~ad latio1 ge1 so .jespera:e to rr.ed,ate that !ike Faust they ere 
willing to do anything fer tha1 one mome,.rt of bliss 

in present~1g ADP.A's :ntere&ts le N.ADRJ\C I bei'eve we should ack"low!edge 
the crit,cal ro!e v0lJnt3(ines s plays ir rr.ed,aticn. I thinl--we should acl<nowledge 
that 1t is not a c~rnrrerc al val:..e, but an ethical ar.e Furthermore , I thin!< ADRA 
ought to acknov1iedge that if volurtariness is rernc,ved from med iat ion there wi!I 
be :ar more 1nediatioris cone Jc·ted. b,.,t lJ1at ~. ,nterests in 11ed1ation go beyorid 
simp,e commercial interes ts 

I wou:d apprecia1_e Lo ... ise if ~1ou cou 'd shar,;: these com!i'ents vi1rth others 
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DRAFT 

ISSUES OF FAIRNESS AND JUSTICE iN ALTERNATNE OISPUTE RESOLU'tlON 

Tho NADRAC DisCtJssion Paper •1.;sues of Fairness and Justice in Alternative . 
Dispute Resolution~. published in !fovember :99_7, i~entifies a ~~m~er of strategies 
designed to address bamers to fairness and JUSt,ce 1n ADR ana invites comment. 

On a global level, the breadtl-i and scope of the papei makes a conci~e res~onse 
seem simplistic. The discussion below, therefore, focuses on strat_eg,es wh1c~ are 
con~idered to be critical to broadening community access . enhancing professional 
standards and development issues for ADR practitioners. 

The following comments express the views of the Mitor, ano ar~ not Mcessarily 
endorsed by the Board of Management or the membe~hip of the Australian Oisput~ 
Reso!Ution Association Inc. 

ACCESS TQAQB 
I 1,., r. ll..'l4//--<-oii. o_'? ~ C/ v:;J~ - f 

Cost of Ju5tice { /' .t.O,u_/r-- _,,-;2,, ,./t C -:? · · 

As we drew to the end of /4 century thQ cost or Justice is 1rrcreaslng!y beyond the 
___ resources of a significant' proportion of the community In part thrs arises from 

/,,1.,:ift_'il ,.,:Sweed public fur,ding(fOt w: ~•+¥'• of J.i!lh A id,- There are s1gntf.c.ant 
impediments to the reform of the justice system. and reform wm tak.e time to 
achieve. 

-

ADR methodologies providQ an option for the community to resolve d1sp1;tes and 
achieve 'justice' within the existing framework of the legal system. Educating the _ 
legal profession. the Judiciary and perhaps most imporlantly 'front line' staff in the 
legal system. government and publi: servants, is critic.al to expanding the access of 
the community to 'private justice· in those circumstances where 'pub!tc justice' is 
unavailable, unsuitable. ~-apti'On--OHM;~ ~mer.it. 

Or t--t7 -/f:<.(__·f-l,~a.~~ ~ ' ·-· . ,,;·, +.··_· ._._J:~<_;t ~->·, 
,·-- ,·( A,. I t 't)I,/ __, I 

, ., .~1 l~~;'- ~~;/ ,, .;-C,, ... /, ,..;J_ , --- / I Voluntariness - ·r 1,1_. ,_ I , Vi" <-· ~ .f .,r., 
/,/ .Pu:.: -1:~ -~--, ' / . 

One or the 'comet stones' of ·pure' media!1011,~s vo!untartness. --m-the-wntext·ot the {€,; xa ) · 
increasing demands on the justice sygtem ~somemm~--to-9i-ve \ Voluntariness, / · ) . 
Whil8 desirabla in many and even most circumstances, n&ed not be a requir~ment of ( 
an effective ADR monel. 

Court ordered or court referre,DR , wi*appropriate saiguards, can meat the 
needs of individuals and the c mmunity. NADRAC shou d consider developing and 
promulgating guidelines or re mmend ·ons for publ ic s tor SQrv 1ces providing 
'compulsory' mec!iation on an uring equ anct faimess i the provision of services 
in the abserico of vo,untann s. 

----- I 
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{\:_- .--H~ 
ObUgation, of Solicitors To Advlse-.CJj!_nt$.... 

[p~O-f!·/t\e.-t'fi~-<:..___, 
Cum:ntly , the obligations of ~rs to. advisG ffi'w~ients about the,r options for .,.. .... 
rosolution of disputes. i e ADR a1te~at1ves , are too we . . ~ w-,.,..~~· r · .-

o"-w .... .>y4./I . . · ~T -- a..'{_£J c....,e... ,, i'!;,.oc,../, 
Tnera should be a positive obligation to pl'ovide cnformat,on on jl)e" options:· an~ / v-

~ ~ ---et1~of-vafioo&-a{tematiVes.'mctudir-t{l-AOR . T1"ttl, eeufd ~b~be ~--------- . __ 
.,.CQA&i<i9ree e:1 consiste~h a~~ ooty of ~et,-dtent- . The Law 
Foul"dation. Law Society etc. could be approached to develop an advice to solicitors 
to assist them ,n informing ll1eir clientt aboi..1t ADR options in various circumstances. 

Community Education ,, { ft" vi.ht.vi..). 
{r,,.J:·J ,<.€.. e,, .· . 

While considerable resource~ave been employed ,n tra:ning mediators/AOR / 
practitioners ~ationally . th(jre has been limited resources applied to community 
education to generate an awareness of the options available to Individuals and 
organisat ions involved in disputes . ~ 

J:,,U,:,1..;(_eci!_9~ ..----- Jj 
Thef9 is a saying that ial,;1"11tiofi ls power, and *u&iP_@.an ~er-education of O ,~.;_ , .. 1 _ _ 

~u ,ntt~..wiU.le,tcHo the empowerm8flt of lndiVfau~wt-.o /.:t.; m -9 , ·1 ro.S 
./ ..a~~tly l,/QlJWN,? Of thi ~iOR e-~1o1·1abJe.•a, thfrm. feople can Only take - ·fe1J".J.···p--t,;;:., 

resPQnslbilrty for managing theii:,.owfidisputes if they have the 1<-1ow!Qdge to enable /2.-££()-f._ t:c; 
them to do so. ,,./ A 

// C.tc .. :J.A..c/{;.,,1 
Therefore, acc~ting that the po,nt made at 10.31 that "many grc~}·.:-do not have 
tr.ey need t~ ,nfake a:i infom,ed decision a5 to how best to deal with a dlsi,uter 
cannot~ cha/Ieng~. points 10.32, 10.33 .1nd 10.35 automat ics!' · follow . 
How~er, if fairness and aquity a~ to be achie,,ed the comrnu!"it, do; impart1a1 
and,unbiased information. 

/ 

,.IADRAC should consider devetopirig ·model' mater.als ar..d ~uthons1ng their 
/ reprinting with acknowledgment for ~ommunity education purposes. in order to 

/ ensure tt'\at consistent with the pf.nciple:; ot ADR. neutral and 1mpattia1 sources of 
information are available to the~ .; .. p.,,.. . .,, .v ~!--., ,h::.-1· JL ~-.., O(_ / ?Ip_ -,:1.o!"".:< ..,. ';·

1 
'fi,;, .. .( .. ~r::~: 1. . ' \.- ' .. 

r-..u,v4· .J:..)f.( \1 I 
I 

Rererral Resources 

At present. referrals to ADR/medration services are often ad M c or self-referra:s. 
There are community 9dv1ce and referra: services in a number ot settings (,e 
assoc iated with vario:.is goverr:ment departments ) . An education and trair,ing 
program. including an 1nformati0n kit and ref&rTal inform ation , wou ld be invaluable in 
edlJcating such services {ie F'alr Trading Centres , Women's Informat ion Service . 
community centres, legal aid offices etc.) 

A different and more innovative approach would ba tc support the implementation of 
a 'one~stop shop' model such as is being develope9,lf'asmania Based on a 
Canadian model, Tasmania is planning to create centralii:eo :service/informotion 
centres providing a range of Jecal. state ar-d federal govemmerit and pnvate sector 
sarv,ces ,n one location. This assists the communit; by making it easier to readily 
access services whleh they might not have known existed , rn g cost -effect ive and 

- I /,J F, (i u .. , u,\ ~~ 
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efficient way. Implementation of ar. alternati ve model o' centralised information is 
being undertaken in Victoria via comp..Jter terminals in shopping centres. 

ADR iniorma!io~ would be more readily a" 3ilabl~ to the CQmmunity if provided in 
conjunction Vvith such a one~stop shop' model of lnformat;on and service delivery 
An internet site providing ge'1era! in!crmation and advice and facilitating links to 
service providers wo.;id also be a~ effect ive way of ruch ir.g a broad audience. 

eROEESSIONAL ~TANDARDS ANO OEVELOPME~ 

Practice Guid& 

The issue of 2ccreditation and sta-,daids has b~/"I tha s;.ibJect or considerable 
debate and consultation in th.a ADR comrni.,m,ty over the ta5t decade. There are a 
range cf optio:'ls from the 'do nothing'. end minimali,t options. through to th~ 
maxirnali$t options, effective!y 'prc-ressionatisat!on· encompassing such structures 
as Col1eges or 8oards of Accreo:ta~o~ This issue is strangely ·~) 

t 
The Discussion Paper provides a range of guideiines on enhancing the 
effectiveness of medlation/ADR p~ctlce when work,ng with clients with a range of 
diffe~nt needs and circumstances. 

In the absence of any other national standards or guideiines. NAORAC is 
encouraged to extract the praet!c& guidelines and compile tnem in a "Practice 
Guida ". to be made widely available to pract it ioners and tMse undertaking training 
in mediation . Org~nisations such a$ AD~ coulo be invited to contribute to or 
c-0m,rent on a draft document. A~ formal ·en~orsemenf by var.ou~ 
l>rganisatons and associations might al$0 be ccm.idered. 

A ·Practice Guide ? specifically targgted at issues of re!evance to organisations sn d 
agencies providing dispute resolution seNices (as opposed to indivldual 
practitioners) could encompass guidelines relevant to systems desig•\ tra,ning, 
public education and ciata collection (as outlined 1n chapter 10). Mor8 detailed 
~.1.!ldalines on such subjects as the sensitive issue of bring ing to public attention 

,,.· .... ter,ds or pattems evid&nt in the ADR practitionen; or agencies· worl( is .required. 

l~ \~~ 
Tr:ilning 

Tha strategies ident ified in the DisC;Jss,on Paper irwo ivi:19 tfa1n1nf1 and d&velopment 
are strongly supported. Tt,e challenge .v,11 be to design nationa1ly relevant and 
accredited training packa~es which can be accwssed by ADR 
practit ior-ers/med ,~tors 1n a variety cf sett ings (1nd.1ding ir. iso•ated rural 
communities) . 

Of parti cular i!"11portancil, given the Issues faised :n the pape t. and the curren~ 
~••l.t-ie train ing available (in NSW at feast)[!../'=?- ·~ 

• intal<e and as,essment principles and techniQues 

------
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CQde of Conduct 

IU 

./W,./.t(_<; ~ . I' {p_/v '{{L 
/ 

, fl) 
An informal 'discussion group' co11pf1si_n{representat;ves of(..~1'ange of ADR 
organisations in Syd11~y has r;,(i}t ar-~ discuss~ th~, cor.cept vf a voluntary Code of 
Conduct foe rned~l9-CJ,;. d'a ft is c/r•ntiy being dOVelopea based on reseorch of 
the codes ,n P'•cO)),a'range or •••.,,.&lio;,s NADRAC, by suppert,r,g the P/"OJect 
snd fac i/1tat ir,¢. tiroader cotHu 'tat•::m en ~nt:1 promulgation of the Cooe, once it is 
••velo ped by.the "'°"P, would coct,1bcle to tt,e ach,evement of equity and faime., 
in the practice of mediation. Con:munity awa,enes, of the exislence and content of 
such a Co<Je wou'd be a mochanism to enhance communir; conf,d•nce io selecting mediation as a disput~ res:)IJtior, metnOd_ 

National Compet~ncy Standards 

The availabilrty ot an Objeclise measure or a training course is of ,aiue both lo 
Polan1;•1 emp/oye;s and to thos• seek:ng tra,oing NADP.AC" ideally placed 10 
ioibate and suppe,t the d•>• !opment of Nation a' Competency Standards for 
meoiatcre These C-Ould bo modeled on the ACT Competency Slanoards already publis11ed. 

Alt•mafively . a sel of slandards of'.• ge., ... "OfiJre. specffying minimum • ,c( 
,. , i requ.rementc for process an~ p,actice cou/O bo ciec•elop&<J. Ssch stanoards ~;t<-

?P.i!ct' 6,; J k'&M ~ 01011e °'~· spec,fic competencies approprtate to 
ADR!mediation in Particular settmgs (I• Fam,!y low Act m•tters. where parties an, 
rrom NoMCnglish Speaking Baci<grounct, Abotiginal parties, etc.) ~ 

0 d-u;vi lf3 11v:tr 
(\ (ec-5<.f ( 'ARe"'"Wely, NADRAC could P'<>\i de guidelines or reco,nmendatlo s for training 

prov,ders on comp,,tenc,e, and poss,bfe top1es to be adaressad h mea,ation 
training Training P"'Vlder, should be encourag9d to provid; ;,;.,:;!cipants with a 
st•temeM of comp<>tency Outlining !he subject matte~;~~d to enhance the 
recogn,1;on of skills •nd kn~.l![lll aid emptoye,, in Identifying tlllining needs. r~ 

I I•• 


