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muitiparty disputes, juvenile disputes and commercial mediation recognised the increasing
importance and use of these applications over the past two years.

Definitions _ o o o - o
The conference committee chose not ta buy into the "is it mediation or 1s it concifiation or 1sit ...

argument. We showed, rather, what is being done in the name of mediation at the start of the
1990's, and a range of alternatives to litigation in dispute resolution mechanisms generally.

Common Themes . -
Despite the diversity of presenters and topics, there were common themes and concerns in relation

to DR and ADR processes.

* The happiness of the parties (that is, the concept of happiness vs a satisfactory cutcome for
the parties) seemed to be important. ‘

This point was brought out by Mr Justice Rogers in his keynote address, and by Mr lan Coddington
in his paper on commercial mediation. This happiness comes, it seems, from involvement in ‘the
process itself, not simply the good or just outcome. The Hon Mr John Dowd, in his lunchtme
address, made the point that people need some control in the proceedings and want to have their
say. The point was made that people need to explain to others why they have taken their paricular
stand. Perhaps it could be, as Acting Chief Inspector Christine Nixon quoted :

" .lawyers are artful thieves, who steal conflicts and depersonalise them".

'f one accepts this viewpoint, then judicial settlement conferences (such as Order 24 conferences,
and the Federal Court mediations) may not qualify as effective in mediation terms,

ol An issue that was grappled with was the function of the mediator. For instance, questicns
that were covered were :

* should a mediator be directive?

. how far should a mediator go in reality testing?

* where does one draw the line between information and advice?

* should a mediator influence the parties to be realistic about their chances in court

or at a tribunal?
These were important issues in the discussions on commercial mediation (Mr lan Coddington),
family mediation {Ms Ena Shaw), legislated conciliation (eg at the Anti Discrimination Board - Ms
Leigh Baker. The added question here, of course, is :
* is a conciliator working under legislation really mediating, really able to take a
neutral role? [f not, what are the ditferences in function and/or role?
* Settlement conferences (Ms Joanne Harrison - Supreme Court and Mr Alan Dawson -
Federal Court) posed a probiem to traditionalists :
" how different are these?
* is this mediation or directive mediation as Mr lan Coddington calls it?
Mr Coddington's contention is that directive mediation is alright where there is no ongoing
relationship (for example in Issues and Listings conferences). However, Mr Justice Rogers'

cautionary tate about the Showground noise/residents dispute shows this may not necessarily be
S0.

The question of premediation or preparation for mediation was an important one, as seen in
the diverse presentations on family mediation (Ms Ena Shaw), mediation in legal private practice
(Ms Barbara Coddington), commercial mediation (Assoc. Professor Pat Cavanagh), juvenile
mediation (Mr David Brodie), working with interpreters (Ms Dorota Jones), environmental mediation
{Mr Chris Moore) and multiparty disputes (Mr David Purnell). The issues here are :
- how does this affect the ensuing mediation?

does it alter the function of that mediation?

The whole intake process (vs intake procedures) assumes an importance not generally recognised
in discussions on the mediation process, not the least because of its time-consuming nature. Given
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its centrality to a successful outcome for parties in dispute, it would seem to be crucial for
practitioners to debate ! B N

. is it the role of intake to begin the process of equallslmg bargammg power and

promoting effective negotiations between the parties (viz Mr David Brodie} or to

provide the mediators with information on the issues deemed important to the

parties? _
I one were to agree with Mr David Brodie, then further issues would seem to be :
" who should be assigned to intake - agency staff or mediators? ‘ ,
* if mediators, how does this affect their neutral role or their perceived neutrality in

the ensuing mediation?

- The similarities were clear between what Mr Chris Moore outlined in his session on
environmental mediation and what came out of the workshop conducted by Mr David Brodie.
Environmental mediation often operates as multiparty mediation (see also the workshop conducted
by Mr David Purnell), taking the form of a series of meetings with each side, then joint mediation
sessions. As Mr David Brodie said : "the group tends to work better than the individual®. Mr Brodie
stressed the importance of what Mr Moore called the convening process; this provides a link with
those presentations discussed above.

- Allied to the notion of premediation is the issue of caucus .
* should caucus be redefined to cover pre-mediation, or a series of meetings prior to
joint sessions?
* what effect does that different use have on the hallowed concept of confidentiality of
caucus?

Indeed, when one speads of the confidentiality of caucus, it is important to clarify what exactly that
means :
* is it that all issues are confidential to each panty, or that all issues are confidential
unless permission has been given to disclose to the other party or that issues are
confidential if a party asks that they be kept so?

* An emerging theme, particularly in relation to environmental mediation or other multiparty
disputes, was the use of principled negotiation, to try to ward off dirty tricks by any party. Mr
Moore, in his exposition of environmental (and public interest mediation) outlined process and
procedures, striking many cautions to be aware of in this area of specialisation. Ms Pam Kirk, in
her lunchtime address, spoke of many of the same disputes as Mr Moore fater touched on (eg the
wetlands), and defined public interest. mediation whereby various states have begun the
institutionalisation of ADR processes to resoive huge environmental issues.

* The vexed question of the role and function of the meediator when there is a disparity in
negotiating power between parties (generally economic or physical) was taken up by Mr Chris
Moore (family mediation), Ms Dorota Jones (cross-cultural), Ms Anne Berry {racial) and Dr Greg
Tillett (AIDS-related disputes). Ms Berry also tackled the difficuities posed in mediating where there
is the bogey of legislation to back up a particular settlement, a view which was echoed by Ms Leigh
Baker,

Given the widespread public interest around these issues, it may be that the mediating fraternity will
need 1o further explore :

* is mediation appropriate when there is a large disparity in negotiating power? -
. is mediation appropriate in cases of ongoing violence?
If the answer is "no”, the further question would need to be:
" is there any other dispute resohing process more appropriate or effective, and
why?
The philosophical issue here is:
* is the mediator a neutral, impartial party if s/he uses techniques to balance unequal

negotiating power?
+
* The question of unegual negotiating power could cerainly be related to the different ADR
bodies, such as Community Justice Centres (which are government funded) or mediators in legai
practice, compared with community based mediation services (which receive no government
funding), as Mr Peter Maher pointed out.
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* The theme of how ADR processes and programs can develop only if backed by
governmental resources and initiatives ran through Ms Kirk's address (for example thg use of
arbitration in banking and securities disputes, in maritime disputes and the use of mediation by
various governmental agencies in resolving disputes in the grain and‘JeweIIerry ;ndustrle_s). Ms
Linda Fisher echoed this theme (innovative programs in the educational, criminal justice anq
juvenile justice arenas), as did Dr Greg Tillett (disput_e resolutilon anq AIE_)S) and Mr John’Tyrrn
(disputes in the building construction industry). Ms Fisher, while maintaining that thg tangfbles .
government meney and resources - were necessary, spoke alsc of the need for intangibles -
government support and backing for any new initiatives and the necessity for different government
depariments to wark in close cooperation.

Mr Peter Maher {Southern Community Mediation Service) contended that government support and
resources are not always necessary (even if desirable). His paper was an exposition of what a
community based mediation service can achieve, with minimal government funding or recogntion,
and with the added burden of the tyranny of distance from the eastern (and more afftuent) States.

' Mr Peter Maher further argued strongly that mediation does not need specialists, and that
there is a danger in mediation's becoming too specialised (or process bound). Dr Greg Tillett, on
the other hand, argued that only specialists can cope with certain areas of mediation. Subscribing
to the Tillett view one could count Mr David Brodie (juvenile), Ms Ena Shaw (family), Mr lan
Coddington (commercial) and Assoc. Prof. Pat Cavanagh (commercial). Subscribing to the Maner
view one could count Mr Alan Dawson (Federal Court),

* Allied to the theme of specialisation was the one put forward by Ms Nora Huppert, i her
presentation on counselling as an ADR technique. Ms Huppert arqued that historically the
counselling and mediation movements were similar, and that mediation is now seeing all the
problems of credentialing and professionalisation that counselliing has already faced. Dr Carole
Brown (Family Court Conciliation) discussed the differences and similarities between mediation and
counselling, and argued for therapeutic mediation as practised by Famity Court Conciliation
Counsellors. The term therapeutic mediation is seen as a contradiction in terms for both purist
mediators and counsellors, and the irony of the expression was acknowledged by Dr Brown.

- Many workshop leaders and panel presenters (Ms Leigh Baker, Mr John Tyrril, Dr Hilary
Astor and Dr Christine Chinkin, Mr Chris Moore, Ms Stella Cornelius and Ms Helena Cornelius)
spoke of the whole range of techniques in the ADR cornucopia (for exampie, arbitration, mediation,
counselling) and the importance of choosing the most appropriate. This fitted in with Mr Justice
Rogers’ opening remarks, and with Ms Pam Kirk's overview of DR in the USA.

The issues these presenters raised included the following, which could be the subject of further
research :

* does the choice of dispute resolution process depend on the disputants, the type of
dispute, the time available or the resources at hand?
. when is mediation not the most appropriate DR mechanism?

Apart from counselling (Ms Nora Huppert), another ADR process from that cornucopia
which was featured on the programme was arbitration. Ms Pam Kirk outlined the procedure as
practised by the American Arbitration Association, and this was filled out at the session conducted
by Mr John Muirhead. Mr John Tyrril, in his paper ({building construction disputes) also spent time
outlining the process Although more costly and taking more time than mediation, it cbviously has a
place as a legitimate DR process.
For instance, the perceived voluntariness of mediation is placed at one extreme of the DR
continuum and the perceived coercion of arbitration at the other. However, a question that needs
consiceration would have to be :
* what is the difference (in degree or in kind) between a binding or non-binding
arbitration decision where the parties voluntarily enter the process, and mandatory

mediation where the parties are forced into the process though the decision is
nominally theirs?
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* Mandatory mediation (for example Federal Court underh Order 10, Family Count under Order
24) was seen by purists as a contradiction in terms. The question :

= is mandatory mediation a contradiction in terms?
could be further explored in relation to various Law Reform Commission of New South Wales

recommendations.

- Mr Alan Dawson (Federal Court mediation) and Mr Michael Northcote (Order 24
Conferences) in their workshop presentations made the point that ADR will vary according to the
Registrar and/or Judge acting as a third party neutral, but that whoever they are, they are agents of
reality, neutrals, helping forcefully to achieve settlements where everyone can be winners. Ms
Joanne Harnisen shares this view,

If one is mediating under severe time constraints (Ms Joanne Harrison, Mr Alan Dawson, Mr

Michael Northcote) :

> is the only way to achieve settlements to 'create an ulcer syndrome", as Mr Alan Dawson
claims?
- The lawyer as mediator in Family Law matters (Ms Barbara Coddington) gave a different

perspective to that supplied by Dr Carole Brown of the counsellor as mediator, and by Mr Michael
Northcote of the Registrar as mediator. Together with the presentation by Ms Ena Shaw on a
mocei of famity meciation utifising community mediators, it meant that mediation between separated
and separating couples was covered extensively. In answer 10 Mr Michae! Northcote, Ms
Cogdington's view seems to be that :
* mediation in Order 24 conferences is not mediation because it is not voluntary, and
perhaps is ineffective in the long term because of time restraints.

- Keeping costs down as a function of ADR was spelied out emphatically by the Hon Mr John
Dowd in his lunchiime address. This point was taken up by Ms Leigh Baker (ADB) and Ms Joy
Middledorp (Department of Housing). Dr Greg Tillett (concluding overview) agreed with Mr Peter
Maher however that cost-cutting should not be a criterion on which to implement a service or to
judge an effective service, strenuously arguing that it is "quality, appropriateness and effectiveness”
that we should be aiming for.

" Somewhat allied to the notion of cost-effectiveness was the common theme in bodies set up
through legislation (the Ombudsman, Business & Consumer Affairs, the ADB, Department of
Housing and Equal Opportunities Commission) of service to the community.

- The gquestion of whether ADR can or should address the root causes of structural
discnimination, or of disputes in general, was taken up by Ms Leigh Baker (ADB) and Dr Greg Tillett
(AIDS-related disputes). Ms Baker's concern was how ADR addressed this discrimination, whiie Dr
Tillett spoke of cases where the dispute can be resolved, but not the conflict. A fundamental
question would seem to be !

- is mediation's role primarity 10 achieve dispute resolution or bring about conflict
management?
- Associate Professor Pat Cavanagh's contention is that the larger the sum of money, the

easier the dispute is to resolve, for in these cases "pragmatism wins the day and principle goes by
the board". His assertion is that principle impedes the negotiating process - with straight economic
common sense negotiations, the appeal is to the hio pocket nerve. Although this assertion may
have offended many purists, it has a direct link with Dr Greg Tillett's presentation on AIDS-related
disputes where it is clear that the hardest disputes to resolve are values hased - where often all that
someone clings 1o is principle.

» The educative need and role of ADR and ADR practitioners was spelled out by presenters
as diverse as Ms Barbara Coddington (legal private practice), Mr Murray McWilliam (State Rail
Authonity), Dr Hilary Astor and Dr Christine Chinkin (Teaching ADR in Law Schools), and the Hen
Mr John Dowd.

* Aliied to this was the theme of needing to pursue the expansion of ADR techniques and
processes for use in the community, and of building on the achievements to date. This vision of
posssibilities for ADR in the 1990's was brought out by Mr Murray mcWilliam (State Rail Authority),
Mr Justice Rogers (Keynote address), Ms Linda Fisher (further alternatives - the US experience),
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Acting Chief Inspector Christine Nixon (in her Friday evening after dinner address), Ms Leigh Baker
(ADB) and Mr Chris Moore (environmental disputes).

Future Directions B _
Our next convierence in 1992 wi'l, | believe, be more practitioner-pased. We should now begin to

try and answer the questions listed above, and in Dr Greg Tillett's conpl_uding overview. Further, in
another two years the number of practitioners will have increas_ed ‘suff1c1ently to warrant a focus on
deeper philosophical and practical issues. | envisage topics being included such as

* How neutral is a mediator?

* Mediation and therapy - where is the line?

* What is mediation?

= Mediation - the ethical dilemma

- Mediation by telephone

* Using personality systems to decipher conflict dynamics
* Gender bias in mediation

many of which issues surfaced by the end of the present conference.

Enrolment and Participants '
Our enrolment was encouraging - 120 participants from all States of Austraiia, from New Zealand

and from America. The full list of participants is outlined in Appendix

Evaluations

Evaluations were completed by a good number of our delegates. The full guestionnaire and
answers are summarised in Appendix B. Participants were asked to score sessions on the basis of
content and presentations and to make overall/generai comments. These evaluations will be kept in
mind when ADRA plans its next conference, and we thank those participants who diligently and
honestly took time to comment.

On the whole, the comments were encouraging, praising presenters for the time and effort spent in
preparation and presentation. Some negative comments were received on some of the later
sessions, and it seems that niot all workshops offered the experiential component we would have
wished. Like the curate’s egg, the conference was only bad in parts.

Thanks

ADRA was fortunate to have attracted some sponsorship, and we gratefully acknowledge the
contributions of the Law Foundation of New South Wales and the Law Book Company. Their
sponsorship meant that ADRA was able to keep the conference fee at a realistic level, bearing in
mind the added expenses of our interstate delegates. The Commonweaith Bank once again
provided folders and stationery, which saved us some expense. Community Justice Centres, too,
provided photocopy, fax and office space, and ADRA thanks the Director and staff for their
continued support. ADRA aiso extends thanks to the Executive Director of the Family Mediation
Centre for ensuring that Mr Chris Moore was available to participate in the conference.

| wish to thank those speakers and workshop leaders who provided copy of their presentations for
publication. Regretfully, not all speakers or workshop leaders compiied with our request. In some
cases, it was possible to obtain a transcript from the tape of the presentation and this was then
edited.

| would like to pay tribute to the conference committee, which worked tirelessly to ensure the
smooth running of the conference, and particularly to Terry Nixon, our conference organiser.
Terry's unfailing good humour and energy have remained undiminshed since the conference and
she has been a source of support and practical good sense to me in the editing of these papers.
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This throws up the first point | was seeking to make. To me, ADR is not an answer to a crowded
court list. You should never, in my view, practise ADR merely 10 solve th_e problem of over-crowqu
courts. You should go to ADR because you are satisfied that for that dispute or that problem, it s
the best method for resolving the outstanding dispute. And if we cannot do that, then we have
failed the clients, the community and ourselves.

| do not regard ADR, as some lawyers do, as some sort of competit_ion for the gourts. There‘are
cases that have to go to the courts whether we like it or not. But going to court is now rec_ogmsed
as one of the most stressful, unhappy experiences that anyone can undergo. Let me just iliustrate
this. Since the last century, there has developed a new trend in judiciai approach. In order to
achieve justice between the parties you have to allow amendments to pleadings, at any and every
stage even up to a point when the evidence is finished, the addresses concluded, anq really, the
case has effectively ground to a standstill. There is a respectable rationale for that. Clients should
not be punished for the lawyers' forgetfuiness, the lawyers’ mistakes, the Iawyers' errors. if the
lawyer thinks of some proposition which he had failed to advance, or couch in appropriate legal
terminology, the client should not suffer for that. The matter should be capable of adjusiment.
Amend the case, the evidence or whatever, and protect the other side by an order for costs. It has
been laid down by every court from the High Court downwards in Australia, by every court from the
House of Lords down in Engtand, that as a general rule, provided that you can cure the prejudce to
the other party by an order for costs, you should grant an amendment. To me, one of the great
developments in the last few years was when, in 1987, Lord Griffiths, in the House of Lords, said
that in considering whether to grant an amendment or not, you have to bear in mind that jusuce
cannot aiways be measured in terms of money. In my view a judge is entitled to weigh in the
palance the strain the litigation imposes on litigants, particularly if they are personal litigants rather
than business corporations. Anxiety is occasioned by facing new issues, the raising of false ncoes
and disappointment of the legitimate expectation that the trial will determine the issues cne way or
the other. The Court of Appeal in New South Wales said a couple of years ago following cn
Ketterman that this is all very noble but it does not represent the law of Australia. Here you canrc!
have regard to matters such as that. | am glad to tell you that the other day, on the 5th Septeroer
1990, the High Court gave a judgment in which they recognised that Ketterman is sound commc~
sense and good law. Now the points that | wish to draw from this last decision which | will enla-ge
on in a moment are twofold : firstly, that you have to have cases such as this one, so that the g~
Court can get an opportunity of setting the law aright, to lay down the principles for Australia w.cr
should govern us in curial litigation. And secondly that sometimes there is a recognition, albel -
passing, by the courts of the tremendous strain and difficulty which is cast upon litigants by hav:rg
to participate in litigation. Lawyers tend to regard going into court as routine. If you are a jucge
listening to lawyers is something routine. You tend to forget at times what a tremendous stran @ s
upon the person in the witness box, upon the person who is not necessarily in the witness box .
is wondering how the case in going, understanding not all of it, to follow what is happening. ' s
that sort of thing that made me think back in 1985 that there must be a better way. It seems 1o ~e
at any rate such a self-evident truth that | cannot understand why others cannot see it the sa—e
way.

What are we doing, or what are we not doing, which results in ADR not progressing, or e =3
adopted as It should be?

May | just spend a minute on this decision of the High Court with you, not because | want to give
you a crash course in legal education - | promise you | will not do that - but because to me it 1s sc
instructive as to the sort of things that can go wrong with our system and that need to be righted n
the way that it was corrected in this particular instance. It all arose out of the Voyager being sunk
by the Melbourne back in 1864. The proceedings were not commenced for 20 years untit 1984,
and there were all sorts of legal reasons for it that | will not bother you with. There was then a
deliberate decision made by the Commonwealth Crown Solicitor that he would not rely on the
Statute of Limitations, which of course would have been an absoiute bar to the action being
commenced that late. Successive Ministers of Defence said that the Commonwealth would
compensate pecple who had been injured and there would be no reliance on the Statute. In
November 1985, for some reason, that policy was reconsidered, the Commonwealth in early 1986
asked for leave to amend, to plead the Statute, which would have meant that of necessity the
plaintift and alil the other plaintiffs with similar claims would have lost. There was no answer tc the
Statute. The matter came before a single judge in the Supreme Court of Victoria, went t¢ three
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judges in the Full Court, went to seven judges in the High Court. And yet, the only question th_at a’ll
these judges had to spend time determining was a simple one : ‘In'the c:rcumstances was it fan
that the amendment should be granted? Would it occasion prejudice whach was not_ curable in
costs? Now there was a division of view in the High Court : Es_ome judges said that the
Commonwealth was estopped from relying on the Statute, others said the Commgnwsalth had
waived the Statute. But, importantly for the point | am making, some of ?:he judges said : "What the
Commonwealth has done was unconscionable, unconscientious, unf;ur, should not t_:e aliowed,
but" - they said - “the only remedy that was required was that the plafntlﬁs _s‘hou_ld be paid t'he costs
which had been thrown away". And you see, this is where the strain of litigation comes in. Here
was this chap, who started his action in 1984, and was aliowed 10 g0 until early 198(_:‘; under the
belief that the Statute would not be pleaded against him. Was it sufficient - or would it have been
sufficient just to pay him the costs that had been thrown away? |} think all of us here would agree

that it would not have been.

There is a deeper underlying point in this whole case that t want to take up with you. What woul_d
the ADR process have done in order to provide justice in this case? Is not the answer that, back in
1964, when the Voyager went down, there should have been some proper method of
compensating those who, through absolutely no fault of their own, were badly injured, or the
relatives of those who iost their lives. Why did that not happen? | say to you that those cf us who
believe that there is a better way than court-conducted fitigation, have failed the community because
we have failed to convince people that there is indeed a better way. You feel frustrated but the
fault somehow or other must lie in us. If it is so obvious that there is a better way, why cannot
other people see it? So long as we cannot practice ADR in cases such as that of the Voyager, we
nave to rely on the court system.

Let me give you another instance. One of the great anecdotal successes of ADR is the
performance by President Carter at Camp David where he managed o forge a Peace Treaty of
sorts between Egypt and israel. Whenever chalienged to the core of one's beliefs, the Camp David
exercise is brought up as an incication of how successful ADR can be in bringing together the
irreconcilable. With that, contrast if you will, the failure of the Arab League in Jedda to bring about
some settiement of the Kuwait dispute. It seems to me that there is a great lesson to be learned in
contrasting the two episodes and the two exercises and in trying tu work out what it was that made
one a success and the other a failure.

Let me, if | may strain your patience with two more illustrations. As you, or some of you, will know,
we have been practising quite successfully a Common Law Delay Reduction Programme by
sending out personal injury claims to Arbitration. That is really a foreshortened hearing where the
plaintiff and the defendant present a lawyer, who is sitting as the Arbitrator, with their respective
stories. He gives his assessment of what is fair, and more often than not the parties accept that as
the appropriate measure of compensation. A barrister was telling me that his client was awarded in
this fashicn, $500,000, and the barrister thinks that was a fair measure, and indeed, the client has
no complaint to make about the amount he received. What the client was complaining about, was
that he was taken to a poky littte room, there was this lawyer who looked like somebody off the
street, like himself, and who listened, with exemplary patience no doubt, said “$500,000", and the
plaintiff somehow or other got the impression that what he got was not a fair shake. He did not get
a proper hearing. Well, how do we avoid that? How do we reconcile the need for expedition, the
need for informality, the need for a fair resolution, with making the disputants feel warm.

Just to conclude this segment of what | am taiking about let me give yo. a personal experience.
Very shortly after | was appointed [ was sitting as the Vacation Judge, and somebody wanted to
have a rock concert at the Showground., Needless to say, all the people living around the
Showground were not exactly thrilled by that prospect and there was an application that i should
stop the rock concert. | felt that there could be a better way of tackling the problem. All the
neighbours had filed affidavits and as you can imagine, the Vacation Court is really a very busy
place. | read the affidavits before | went into court; there were two sound experts there. | said,
"Lock, my first impression is this : why do not you sound experts go ocutside, work out what the
common ground is between you, and then come back and i will solve what you have not been able
to agree on?" They did that. Subsequently, { encountered one of these objectors at a party, and
he said, “We were not dissatisfied with the resuit, but you did not give us a fair go. We were not
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heard”. He heard me say that | had read the affidavits, but nonetheless, the impression that he got
was that | did not listen to his complaints.

In the perfect world - in which we do not live - the ideal‘w‘rould be, if you couid afford it, to give
every person with a grievance, with a dispute, with a d_lfhculty, as much time as they need to
expound their grievances. The courts certainly cannot do it. I.f the truth be known, ADR cannot do
it. We cannot satisfy the people who want all the trappings, like the person who got the $500,000
in the arbitration. If you practise a workmanlike resolution of a dispute such as the Showground,
you may achieve substantial justice but you are stilt not going to have happy customers.

What is the answer? It seems to me that so far as the area in which | work is concerned, what we
have to do is the following. First of all, it is well established that somewhere around about 50% of
cases are settled without a final determination by a judge. How do we identify the 10% that need
an input? !t seems to me that the answer is that we need more information from the start of the
case, in order to try and segregate those cases which are going to be disposed of by settlement, as
distinct from having to go to court. For that reason, very soon after | became a judge we
introduced what are calied Directions Hearings. The lawyers are supposed to come along and teil
you the facts. That has been a marginal success but it is not really working well for this reason:
the lawyers do not prepare the cases until the last possible moment. They are too busy fighting the
actual cases that are on that day, so that at the Directions Hearings you get a truncated version,
and you are strugeling with an inadeguacy of information. It happens time after time, that a case is
called on for Hearing, and | say to the plaintiff's barrister, "Tell me what your case is". | guestion
nim about various aspects that strike me, | do the same thing with the defendant, and then at the
end of it, they say, "Could we have haif an hour". They drag their clients out, and talk them into a
settlement, and it is all over. What | would like to point out to you is that | did not do anything in
those cases to try and achieve a settiement. | did not try to mediate, | did not try to conciliate, | did
not try any of the techniques so beloved by us all. | was merely searching for information, ang
trying to pinpoint where areas of difficulty might present themselves. You cannot do that until the
lawyers are in possession of sufficient information to be able to present it to you. To me, the most
instructive thing that | had ever encountered was in China. We were there for, | guess, 3 weeks,
and | met a ot of Chinese judges, and each of them | asked, "Explain to me if you will, why it s that
you people manage to solve cases by settlement rather than by determination?* | must confess to
you that, like so many other of life's minor mysteries, the solution did not present itself until towards
the very end. | really was not getting an answer that to me was workable. The point | was putting
to these people was, "How can you try and achieve a resolution when the case is just starting,
betore you really know ail the facts?" And that is the question to which | was not getting an answer
And finally somecne said, "Well, you've got it wrong. When the case starts | do know all the facts.
because people have been searching, inquiring - you know this civil law method of the judge or
somebody on behalf of the court, investigating what the situation is, building up a dossier for the
judge - so that when the Hearing commences, most of the hard work of information gathering had
been accomplished”. Now, the point | am making is that, unless we devise some appropriate
method of information gathering, we are going to have people who, one way or another, will be
dissatisfied with our methods of settlement. Some of you may know that in Queensiand, the
commercial work had been done by a very accomplished judge, who introduced mediation
conferences before a judge cther than the person who was going to rear the case. He got quite a
number of settiements. He also got peopie, who having settled, wer> dissatisfied. . Not that day
necessarly, not the following day, but after they had talked to their wife, taken their dog for a walk.
consulted the neighbours. Then they decided that really they should not have settled. That to me
is one of the great dangers and difficulties of any mediation or settlement exercise that, having
achieved it whilst in possession of only some of the necessary information, you will finish up with
unhappy and dissatisfied people. The answer that is proffered is that they should not be unhappy
or dissatisfied because even if you, the neutral or facilitator - call yourselt what you will - do not
know ail the facts, they know all the facts and they should be able to be satisfied that they are
settiing with the full knowledge of all the relevant circumstances. To me, that is a fallacy.

It disregards the role to be achieved by the neutral or facilitator, who cannot, in my view, properly
exercise or discharge the function entrusted to him or her unless the neutral or facilitator has the
information also. One of the matters that | do not believe has been sufficiently explored in Australia
is, the ethical problems that confront neutrals and facilitators, as well as the persons engaged in the
exercise of achieving a settiement. As many of you will know, one of the great changes that has
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Panel A : Report

The three speakers, Ms Joy Middiedorp of the Department of Housing, Tenancy Service, Ms Gen
Ettinger of the Consumer Claims Tribunal and Ms Leigh Baker of the Anti-Discrimination Board,
each provided an overview of the dispute resolution services provided by their respective
departments to the pubiic of New South Wales,

A common theme which emerged was that each service 1s underpinned by Government legislation
which provides, 10 a greater or lesser extent, guidelines for its operation. Their services operate on
similar philosophies of providing "quick, cheap and easy” aiternatives to legai redress, as far as
possible. Although each of the speakers outlined a step-by-step conflict resolution process it was
apparent that there were significant ditferences in the procedures utilised. The Tenancy Service
uses a process of on-the-phone "mediation" or shuttle negotiation prior to arbitration and the Anti-
Discrimination Board uses conciliation and investigation before arbitration, while the Consumer
Claims Tribunal uses a mediation-arbitration process with the same Referee attempting to mediate
the dispute prior to arbitrating If mediation is unsuccessful,

The questions from the floor highlighted both a strong interest in the variety of conflict resoiution
services available and the need for standardisation of the terminology used to describe alternative

dispute resolution processes, thus enabling more accurate comparisons to be made between
processes and services,

Louise Rosemann, State Rail Authority, Employee Complaints’ Service
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New South Wales Department of Housing : Tenancy Service

Joy Middledorp, Officer-in-Charge, Information & Liaison

The New South Wales Department of Housing now administers three pieces rof legislation and a
code of practice which reguire public servants to do more than just give information.

These require us to aftempt to resolve disputes between parties. Now, whgther at;ernptmg to
resolve disputes the way we do is "'mediation” or "conciliation” Ull let othgrs decide or dispute. We
call what we do "mediation"! This presentaticn will give you an overview of the Deparment of
Housing Tenancy Service, how we attempt to prevent and resolve disputes and how we see the

services operating in the future,

The three pieces of legislation that require the department to attemnpt to resolve disputes and the
approximate number of people they affect are :-

=
ACTS
RESIDENTS/TENANTS
AFFECTED
Residential Tenancies Act 1987 1,000,000
Retirement Villages Act 1989 60,000
Community Land Management Act 1989 Unknown as yet

Because the Residential Tenancies Act has an impact on such a large proportion of the population
of New South Wales, it generates the highest number of inquiries and mediations so | will
concentrate on it and later briefly discuss the other legisiations' requirements.

To give some background : Until November 1989, no comprehensive legislation setting out tenancy
rights or obligations existed. Furthermore, contractual agreements between landlords and tenants
could only be enforced through the local courts. Disputes about bond money were heard by the
Consumer Claims’ Tribunal. The tenancy service commenced operation in October 1986 offering
an information and mediation service as prescribed by the Residential Tenancies Tribunal Act.

This Service aimed to foster housing stability by educating people how best to manage ther
tenancy relationships. This ultimately supports people's housing choices.

The landkwd and tenant relationship is more like a commercial relationship than a personal
refationship as it is usually one-off and the parties are involved in a financial transaction. A landlord
and his tenant have different interests : the landlord has an investment, and the tenant a nome.
However, the benefits to each of maintaining their relationship can be the same : cost effective.

Disputes can be expensive. A landiord with a happy tenant will save the cost of agent's fees, rent
arrears, advertising and possible damages. A happy tenant remains at premises longer and takes
care of the valuable asset that is his home. A tenant in a stable renting relationship saves on the
costs and associated dislocations of moving. Often, keeping the same premises results in lower
rents.

The Residential Tenancies Act allows a 3 pronged approach to the tenancy relationship
prevention, intervention and imposed decisions,

1. It aims to prevent problems and assist people solve their problems through a high quality
information service.

2. It requires us to investigate and attempt to resolve disputes when parties have failed.

3. It establishes the Residential Tenancies Tribunal as the final arbiter of disputes.
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In total last financial year the Tenancy Service served 55,223 peoplg. The majority of tlhese
contacts were, in order of frequency, by telephone, presentations, counter interviews,

correspondence and mediation.

Summaries of each level of sarvice

1. The information service tells people their rights and obligations and suggests posg;bie
actions and likely outcomes. When a person finds out their rights, informs the other party in a
particular way and tells of possible other action, an agreement is often reached. For example, a
jandlord must maintain and repair premises. If this is not happening, we suggest the tenant tell the
landlord that he is aware that it is necessary by law and perhaps show the jandlord the agreement
and the booklet that clearly states it. If nothing is done the tenant can end the agreement, lodge a
complaint, or go to the Tribunal. If the landlord knows these are ‘he options and the tenant is
prepared to use them and is protected from retaliatory eviction, it is really much easier to attend to
repairs. There are far fewer mediation requests and tribunal applications than general inguiries,
and this indicates information and strategic thinking often resolve disputes.

2. The Tenancy Service in Sydney has 7 information officers who, when they are experienced
and thoroughly knowledgeable about the laws, atternpt to resolve disputes.

The mediator's human personality, coupled with knowledge, is broadly the essence of success.

We are not selective about offering our services. It is an option for any party in a renting
relationship. The Laws dc -ot cover all renting relationships, for example boarders and lodgers, but
this cdoes not affect the way we make our services available. Where the law is applicable we tell
the parties so. However we generally do not offer wur services when an agreement :s being ended
unless we are specifically asked to try and obtain more time. Usually we offer our services for
disputes during an agreement. Peopie can complain by writing a letter about their problem or
signing or completing our complaint form. In emergencies, namely threat of illegal eviction or lock
out, we will take the complaint over the telephone. Guidelines exist to help officers carry out
mediations. The emphasis - atter checking that the person has tried to sort out the problem
with the other party - is on giving options within the legal framework and only contacting parties
after preparation and contemplation of the case. The mediation officer always checks first with the
complainant and discusses a range of outcomes. A wider spectrum of possible results enables the
increased chance of resolution in this process. Officers are reminded that they cannot take sides
although one party has asked us to try and sort out the problem. it is also stressed that the power
relationship between landlord and tenant is extremely unbalanced, the field is quite emotionai, and
consequently negligence can not be tolerated because a relationship could be jeopardised.

As mentioned before, the relationship between landlord and tenant is more like a commercial than a
personal relationship. As such, telephone mediations have proved ideal, connecting people from
various areas and ways of life at minimal cost. Parties need to do little more than discuss the
issues. We help them think of ways to soive the problem for mutual benefit.

To our credit, respondents do not misunderstand our intentions and reason for contact. Maybe it :s
their perception that we are neutral and know much about the law of their contract. Both parties
have confidence in us.

Furthermore, most people realise that they benefit by obeying the law. if during a mediation, we
discover a breach in the law, we tell people the actions are an offence, and what the possible
consequences could be. It is up to a complainant to decide whether they wish the matter to go
further. The file is referred to "Investigations” for information or action.

The Tenancy Service has clear guidelines for staff, who also attend courses such as counseliing,
conflict resolution and assertive ccmmunications.

3. If mediation is unsuccessful or not requested, parties can make an application to the
Residential Tenancies Tribunal. This costs $20 or $10, or if necessary the fee can be waived.
Hearings are open to the public and in a fairly formal setting. The Tribunai bases its decisions on
the merits of each case rather than on legal technicalities or forms.

Tribunal members are legally gualified and the Act requires them to attempt to conciliate before
Imposing a decision.

The Tribunal's method on conciliation varies with each member. Some members clear the room of
all but the applicant and respondent and conciliate. Other members suggest the parties leave the
room and come back after discussing any possible agreements. |f parties come to an agreement at
this stage, the Tribunal can make orders to that effect.
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restricting access to the Residential Tenancies Tribunal to instances where a party i materially
affected or the matter is in the public interest, it is hoped that the Tribunal will not be called upon to
deal with disputes which would be more properly dealt with by the parties themselves.

The Industry Appeals Panel is to be an industry body answerable to the industry and consumer
organisations represented on the Retirement Village Consultative Committee. It 1s yet to commence
operation so in the meantime the opportunity for dispute resolution remains with the Vilage
Disputes Committee and Residential Tenancies Tribunal, with both management and residents able
to access the process.

Community Land Management Act

The Community Land Management Act also requires disputes to be resolved "in house' so to
speak, before any final arbitration is possible. The steps to be taken are :

1. Atternpt to resolve dispute in own Association
2. Community Titles Commissioner mediates

3. Commissioner makes order

4 Can appeal to Board

5 Appeal to Supreme Court on point of law.

Essentially, the nineties will see Tribunals and Courts not only costing, but featuring more as a last
resort, with the government emphasising the parties’ attempts to resolve their own disputes through
mechanisms such a= disputes committees or through government assistance by way of information
and mediat:on services.
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The Antl-Discrimination Board

Leigh Baker, Senior Conciliation Officer

What types of disputes do we handle, and how do we handle them?
The Ant-Discrimination Board is set up under the New South Wales Anti-Discnimination Act, 1977.

The goal of the Anti-Discrimination Board as set out in the Act, 1s to eliminate discrnimination
generally in New South Wales.

The Board attempts to do this in three ways, through:

- Education
" Legal Reform
* A Legal Complaint Mechanism

Therefore, the complaint process is but one of the ways in which the Board attempts to achieve its
goal.

The Anti-Discrimination Board also administers e federal Racial Discrimination Act, 1975 and the
federal Sex Discrimination Act, 1984 as agent for the Human Rights and Egual Opportunity
Commission in New South Wales.

The three Acts mentioned define the types of disputes the Anti-Discrimination Beard can deal with.
These complaints must fall within one of the following grounds and areas :

" GROUNDS AREAS W
Race Employment
Ractal Vilification Education
Sex Accommodation
Pregnancy Goods and Services

Marital status

Registered Clubs

Sexual harassment

Trade Unions

Physical impairment

Access to places & vehicles

Intellectual impairment

JL__IL—_‘-__J

Homosexuality & Lesbianism

Harassment on any of above
grounds

It is only where a person has a complaint that they have been {reated less favourably on the basis
of one of the above grounds, in one of the above areas of their public life, that the Board can
receive a complaint, and atternpt io resolve the dispute.
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All Acts briefly set out the procedure to be foliowed in *he compiaint handiing process. The steps in
this procedure are :

Written complaint
Must investigate
May conciliate
Qutcome - Settlement
Not proceeded with
Referral to Equal Opportunity Tribunal
or the Human Rights and Equal Opportunity
Commission for a legal determination.

L=

Therefore, the Acts proscribe certain types of behaviour as uniawful, and set out a compulsory pre-
court hearing procedure which encourages the parties to the dispute to resolve the problem at an

early stage.

While it is possible to fast-track complaints through this process to the Egual Opportunity Tribural or
the Human Rights Commission, conciliation is attempted in most complaints.

The legal parameters within which the complaint-handling process is located, lend it some important
characteristics which influence how the Board attempts to resolve complaints.
These include :

1 The types of complaints or disputes that the Board can handle ere defined by the Acts it
administers; that is, all disputes have a legisiative base.

2. Each dispute is an allegation of unlawful behaviour by one party against the other.

3 The c¢omplaint-handling process is a compulsory step in the process of proceeding with a
legal action.

4. "Conciliation” is but one step in the overall complaint-handling process.

5. "Congiliation" is not defined by the Acts, therefore enabling the Board to keep the process
as informal and non-legalistic as possible, whilst remaining part of a potential on-going 'egal
action.

While the legislation refers to "conciliation* as the means to be used to attempt to settle these
potential disputes before they reach a formal hearing stage, the legisiation does not define
conciliation. This can, and has, raised issues on the nature of the process and how it works.

It is arguable that the lack of a definition of conciliation or the complaint-handling process generally,
together with the fact that the process is confidential, can lead to a lack of clarity, consistency and a
lack of accountability, leaving the process difficuilt to anatyse.

Whilst these concerns are legitimate ones, the advantages of the lack of definition is that the

process can remain versatile, with conciliation not confined to any accepted definition of dispute
resolution,

Whilst there are definitions of conciliation available and Margaret Thornton in her article on

conciliation in the Modern {aw Review (Volume 52, No. 6) refers to Silbey and Merry's definition
as a

"process of settling confiict in which a third party oversees the negotiation between two panies but does
not impose an agreement”,

there i no reguirement in the legislation that this or any other definition of ¢onciliation be adhered
to. However, if conciliation is seen as one form of dispute resolution on a spectrum from mediation
through to arbitration, it is the process most likely to be used in discrimination disputes. |f mediation
means that the mediator ailows the parties to determine the parameters of the debate, the type of
discourse and the nature of the ocutcome, and arbitration means that the third party can impose a
settlement on the parties if they cannot themselves reach agreement, then certainly conciliation is
the more usual way in which an attempt is made to seftle discrimination complaints.
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The conciliator first investigates the complaint with both parties, informs the panies_ of_each siﬁg‘s
point of view, informs both parties of the faw in the area and therefqre puts both'pames in a position
where they can judge for themselves or get legal advice on what m‘lght happen if the matter were 10
proceed to a formal hearing. This rcle puts the conciliator in & position to oversee and contribute to
the negotiations between the parties, without representing either party or imposing an agreement

upon them,

The lack of strict guidelines in the Acts, however, aillows for some versatility in the way in which
“conciiiation” can proceed. The range of complaints under the Acts is very broad, and the skills and
strategies appropriate to resolving one type of complaint may not be as appropriate to use in

resolving another type.

This means that in some cases, a model of mediation may be considered mare appropriate., while
at the other end of the spectrum something akin to arbitration may be more appropriate (n

attempting to settle a compiaint.

The particular process adopted is largely determined by the nature of the compiaint and the result
the complainant wishes to achieve. While the conciliator does not act on behalf of the compiainant
but exercises an "independent' role in the process, the reality is that the process is complaint-
driven, and the fact that it is the complainant who retains the right to have the complaint referred to
a court if it cannot be settled, means that a settiement must satisfy the complainant, whiist also
being "acceptable" to the respondent.

A useful way of explaining how these factors determine which madel of dispute resoiution may te
appropriate in different circumstances, is to look at cases of alleged discrimination, but in conditions
where the complainant’s present location and desired outcomes differ.

1. A complaint from a woman currently employed who wishes to have sex-based
harassment stopped in her workplace

The compiainant states she does not want to go to court and obtain damages for the behaviour tc

date, but wants the Board's intervention to both educate the employer on his responsibility and to

establish a better working environment for herself. Her overriding concern is maintaining her

empioyment status.

This complaint would demand the conciliator play more of a mediation role in order to achieve the
complainant's geals. We may advise the compiainant to attempt to conciliate the matter herself with
our advice and assistance. If this were not possible however, we would certainly take a less
interventionist role than in other compifaints in attempting to have this situation resolved, not only to
the satisfaction of the complainant, but also in a way that the education aspect would be
—aximised. A mediation approach may be more appropriate where the goai is to maintain an
existing work relationship.

2, A complaint from a woman of sex-based harassment where the complainant has
been dismissed or has resigned

in this instance, a process more closely described as conciliation as generally understood wou'd be

more appropriate. |f the complainant wanted to be compensated for the effects of having lost her

position due to discrimination, the usual steps of investigation, information sharing, information on

the law to both parties and formal conciliation conferences would be more likely followed, in order

to achieve that outcome. If this was not successful, the matter could be referred for a legal hearing.

3. A complaint from a woman of sex-based harassment in a large government
department, where the complalnant remains empioyed
in this instance, it is possible that the respondent would agree that the Board carry out an internal
investigation and make some recommendations about what the Board could do to prevent a
repetition of the incident/s. If this was what the compiainant wanted, and if both parties agreed that
this process was the preferred outcome, it could be seen as a form of arbitration by agreement,
where the Board investigates and *hen makes recommendations for possible settiement. Only in
cases where both parties agreed that the Board shouid play such a role, would this model be used.
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In Summary ... S o .
The lack of clear guidelines about what conciliation is allows the Board some versatility in chossing

the most appropriate model and strategies to address an individual co.mplaint. This takes account
of the current circumstances of the complainant and what the complainant considers would. be an
acceptable outcome, presuming investigation of the complaint has shoyvn that the conjpiamt has
potential substance and therefore if not rescived, may be taken to the Tribunai or Commission for a

hearing.

However, conciliation as previously defined is the most common "madel” used in the resolution of
discrimination complaints. This is because the conciliator always maintains the position of
independent third party and never imposes an agreement, but does play an active role in assisting
the parlies to negotiate a settiement.

The oniy compulsory powers given conciliators in the complaint handling process are these in the
federal Acts requiring that documents be furnished and the power in both the federal and state Acts
requiring parties to attend compulsory conciliation conferences. The use of these powers also
depends on the nature of the compiaint, the mode! of dispute resoiution considered appropriate and
the relationship between the conciliator and the parties to the complaint.

The tevel of legal formality depends, 100, on the same factors. The decision whether to allow
parties to a complaint to have fawyers present at a conciliation conference is a matter for the
conciliator. Whether this is allowed depends upon the consideration of such factors as .

* the power imbalance between the parties
" the involvement of lawyers during the investigation process
= the lawyers’ attitudes to conciliation and whether they see it as a positive method of

dispute handling.

It is very uniikely that a lawyer would be aliowed to participate at the conciliation conference stage
on behalf of a respondent if a complainant does not have representation. Once more anr
assessment of the complaint and what the complainant wishes to achieve would usually influence
such a decision,

The complaint-handiing process, and particularly the formal conciliation proceedings, are
confidential, and information from compulsory conciliation conferences cannot be used in any future
‘egal proceedings. However,but information on the investigation is forwarded to the Tribunal o the
Human Rights and Equai Opportunity Commission as a President's Report if the matter does
proceed to a legal hearing.

While the guarantee of confidentiality often influences in a positive way the willingness of botn
complainants and respondents to proceed with and settle comptaints, it of course has the effect of
keeping specific details of conciliated settiements out of the public arena. The fact that at the very
least settiements must be anonomised, has the disadvantage that settlements cannot be fully
utiised as educational and empowering examples for persons with similar complaints or as
educational examples for respondents in avoiding future breaches of the Act. It also adds to the
difficulty of assessing the success of the conciliation process in any consistent and meaningful way

However._ the Board considers that the positive role that the confidentiality of the process plays in
encouraging both parties to resolve complaints, and the versatility of the process due to the lack of
deflnlt_lons aqd guidelines within the legislation, far cutweigh the disadvantages or the difficulties
experienced in assessing the process. A large percentage of complaints continue to be conciliated
(35-50% being satistactorily conciliated in 1989/20).

Where to from here?

How the ADB Is developing to meet the needs of the 1980’s

The new qecade provides us all with an opportunity to assess the success of dispute resolution
processes in areas such as Anti-Discrimination Law.
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As Margaret Thornton has pointed out in her article (ct. p.19), for all its fauits in refation to its role
as part of the formal legal system, the conciliation process .n the area can still have positive and
practical benefits for both individuals and some classes of persons. Some of the benefits she lists

are.

1. Access to and participation in a procedure which would otherwise be denied the traditionaily
disempowered persons covered by the Acts.

2. Access to a variety of strategies and techniques which are denied in the formal iegal
system.

3. Allowance. in very personal and individual situations, for the scrutiny of cerain types of

behaviour that will be judged unacceptabie, particularly cases that may be difficuit to prove
within the formal rules of evidence.

4, ls a comparatively inexpensive, non-threatening and quick way ot dealing with cases of
discrimination, particularly direct discrimination,
5. May be able to address some of the concerns of power imbalance between the parties

{compared to a formal legai hearing}.

However, Margaret Thornton also points out that some of its most serious shortcomings, when
assessed in relation to the overall goal of changing the social environment so that discrimination no
longer occurs, are its concentration on and applicability to individual complaints of direct
discrimination which fail to address and review widespread practices which are at the base of

structural discrimination.

The Anti-Discrimination Board is seeking, in the 1990's, to further develop its role of educating and
assisting potential respondents to identify stereotypical belief patterns within their organisations and
to deal with them in order to comply with the Acts. This will hopefully have the effect of actually
decreasing the incidence of discriminatory behaviour and hence the need for individuals to lodge
compiaints. [t is recognised that increasing resources in one area will not automaticaily lead to a
decrease in complaints; in fact, the effect could be quite the opposite. The goal of the Board is
however to maximise its impact and efficiency by utilising ail its resources as efficiently as possible
in all areas in which it attempts to eradicate discrimination in NSW.

The complaint-handling process, with all its problems of labour-intensiveness and limited efficacy,
will nonetheless continue to play a very imporiant role in meeting the Board’'s major goal. 1t will do
50 by providing not only a very real legal remedy to those who have been discriminated against but
also a limited but continuing threat to those respondents who fear public exposure or payment of
damages if they do not implement the preventative measures being recommended.

The complaint-handiing process itseff is under constant review within the Board and continual
attempts are made to streamline the process, to make it more efficient not only in achieving results
for disenfranchised complainants but also in finding more broadly-based remedies to increase to a
maximum the number of persons benefiting by the process.

Further, the trends and collective knowledge of what has happened in complaints and how they
have been solved can contribute to the development of appropriate programs and projects for the
Board, which will hopefully have a more far-reaching effect on the overall problem of discrimination
in the New South Wales community.

We enter the 1990's with a sense of achievement and excitement about what will be achieved in
the area of creative dispute resclution in the future.
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PANEL B

Report Kate McCormack

Presentations

Human Rights & Equal Opportunity Commission Kim Rosser
State Rail Authority Murray McWilliam
Office of the Ombudsman Albertje Gurley
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Panel B : Report

Both the Ombudsman's Office and the Human Rights and Equal Opportunity Commission are
created by and operate under legislative Acts which define their area of responsibiiity and lay dowm
guidelines for resolution of disputes. The State Rail Authority, on the other hand, while being g
State body is run as a profit-making concern. lts area of responsibility and method of soiving
business-retated and staff-related disputes is of necessity different to the first two mentioned.

The State Rail Authority uses dispute resolution processes in two main areas of concern - dealing
with commercial customers and disputes arising from freight and other contracts, and employee
complaints.

The main objectives of the Human Rights and Equal Opportunity Commission are to promote
acceptance and observance of human rights and to develop public awareness. The main areas of
operation of the Commission are in reviewing Federal Government legisiation, holding public
inquiries, conducting research and education programs and resolving disputes arising frorm
complaints,

The Office of the Ombudsman has a more limited sphere of influence in that it investigateg
complaints regarding State Governments or local authorities.

What was notable in these presentations was the fact that although dispute resoclution processes
are used by all three, the methods are very different. The Human Rights and Equal Opportunity
Commission uses conciliation, State Rail uses mediation and the Ombudsman very largely uses
correspondence,

The question of the tendency for Australians to rely fairly heavily on the State to resoive disputes
was raised during question time. In respect of the Human Rights and Equal Opportunity
Commission, participants wanted to know what were the most difficult complaints to resolve ang
which the most damaging. in all cases, the possibility of neutrality in resoiving disputes in all three
areas was questioned.

Kate McCormack, Community Justice Program, Brigsbane
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Process of concillation

1.
2.
3.
4.

5.
6.

The initial inquiry is received.

A written complaint is requested.

A Conciliator interviews the complainant to discuss the complaint in detail. (it has been
found that mast complaints are related to employment.

The respondent is notified in writing.

The respondent is interviewed and his/her point of view is discussed in detail.

Wwitnesses may also be interviewed.

In cases where the compiaint cannot be substantiated, it may be declined.

If considered a valid complaint, the matter will go forward to conciliation, the conference being
conducted by a conciliator. If settlement is reached, the case in closed. if it is not settled, it may
be referred for a public hearing by the Commission.

Some of the points raised for discussion -
(NOTE : The discussion was wide-ranging, and the answers not as simple as would appear from
what follows).

Q1.

A.

Q2.

A,

Q3.
A

Are complainants expected to try to resolve the issue before submitting a complaint to the
HREOC?
This was not necessary.

which are considered the most difficult complaints to resolve?
Racial discrimination cases.

Which issue is the most damaging (to the complainant)?
Sexual harassment issues.

There was some discussion of the requirement of neutrality on the part of the conciliator.

Report compiled by Terry Nixon
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State Rall Authority
J.M. McWilliam, Commarcial Manager, Freight Rail

The organisation known today as State Rail is mare than 130 years old. l.t was designed to operate
through individuals performing their jobs by rote. The majority of its staff joined the service at 15 or
16 years of age, having reached Intermediate or School Certificate level. They nevertheless ran
efficiently possibly the most complex organisation in Austratia.

Obsolete practices | _
State Rai's cuiture was set in a tradition which faited to move with the times.

Imagine a section of 32 staff where each had a specific job: one processed claims invoiving
passengers' luggage; another processed claims for lost goods; yet another processed claims for
damaged goods, and so forth. Each knew his job extremely weil; each was bored out of his mind,
and all without exception had nowhere to go in the system because nowhere eise in an organisaton
of nearly

40 000 at that time was their expertise of any value. When the luggage clerk finished his work he
had nothing to do. He couldn't heip others because he hadn't learned their jobs. So he read his

paper.

This was the atmosphere in State Rail as recently as two years ago. It is to some degree stiil with
us. It is in this atmosphere that an attempt is being made to encourage the adoption of mediation.
Many we are trying to encourage believe only the "big stick" is effective because that is the way it
has always been done.

Hurdles to overcome
This attitude is possibly the greatest hurdle we have to overcome. Much has already been
achieved in this regard, however, by the present executive.

State Rail's Responsibilities
Now let me give some idea of what State Rail is and how it operates.

The organisation is responsible for moving goods and passengers by rail within and through New
South Wales. To perform this task, it requires :

649 locomotives

9213 freight cars

2095 passenger cars
43 road coaches

11436 kilometres of track

in the last financial year the State Rail Authority carried 58 million tonnes of freight and conveyed
251 million passengers, of whom 2.7 million were travelling on country lines.

To keep the system on the move we have 28 000 employees although this is being reduced
through natural attrition and voluntary redundancy.

The organisation is at present in transition, with initiatives being introduced which will radically
change the railway as we have known it in the past.

State Rall Structure

However, we are more concerned with the present structure, which consists of two operating
groups. These are CityRail and Freight and Country Passenger, or as it is now known, Freight Rall
and CountryL.ink,

Freight Rail and CountryLink provides a support facility which includes :

1. Crafting and assistance in the negotiation of freight agreements
2. Drafting and processing subordinate leqgislation
3. Risk management and negotiation of larger claims' settiements
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4. Provision of legal advice and management of litigation files with drivate solicitors
5. Regulation of dangerous goods.

Promoting the principte . |
This respc?nsibility has given an opportunity to promote in State Rail the use of alternative methods

of resolving disputes. While the advantages of ADR are obvious to some of us, others have faled
to appreciate them, and as a result it has been necessary to proceed by stages.

First, we have educated those in positions where the need to use ADR may occur.

Secondly, in the drafting of freight and other agreements we have promoted the inclusion of
provisions that disputes be resolved cutside the courtroom.

Thirdly, legal practitioners acting for the group will be encouraged to facilitate matters, where
appropriate, by ADR.

The Freight Rail and CountryLink group is divided into divisions, each semi-autonomous and under
the control of a general manager.

These divisions may be responsibie for

(a) Marketing

(s)] Qperations  or

(c) Engineering

or in the case of regional general managers, all three functions to varying degrees.

Establishing awareness of ADR

Accordingly, there has been some difficulty in establishing awareness through training. However, a
two-day mediation course was arranged and attended by 15 staff. [t was well received, but we stilt
have a long way to go.

The Commercial Unit organises seminars for senior management staff through the State, mainly in
litigation and contract law. These are aiso being used as promotion mediums for ADR.

In drafting freight agreements it has been possible to educate our customers to incorporate dispute
resolution clauses.

Regrettably there has been some opposition from certain customers on advice from their legal
advisers. But even here it has been possible to include a provision that litigation will only fotlow if
dispute resolution fails within a specified period, generally 28 days.

Future of ADR in State Rail
| believe at some time in the future all State Rail freight agreements will contain dispute resclution

clauses which would, on past experience, result in a substantial saving in funds and more amicabie
relations.

The organisation's Legal Branch is to be dissolved at the end of this month, so whiie the
Commercial Unit is currently processing selected legal matters for our own group and for CityRail,
we will in future be responsible for all such matters for Freight Rail and CountrylLink. The majority
of these will be processed by private practitioners. 1 would like to think those soticitors will have
some regard for ADR as a practical option.

| am happy to say that State Rail has used the services of ACDC and the Executive has been
reasonably happy with the results. So while | cannot say State Rail is committed to the principle of
ADR, | can see a strengthening of its use wherever possible.
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The Ombudsman’s Office

Presented by Albertje Guriey, investigation Officer

In her presentation, Ms. Gurtey made the foliowing chief points to explain the nature and scope of
the Ombudsman’s Office in New South Wales.

The Ombudsman investigates complaints about New South Wales government departments and
authorities, focal councils and members of the police force. His jod is to make sure that they act
fairty and reasonably.

1. The Office operates under the New South Wales Ombudsman's Act of 1974 (as amended}.

2. The Ombudsman is an Office of last resort. (Cases will only be supmitted to the
Ombudsman after other avenues of settlement of disputes have been explored. For
instance, the complainant should have written to the Authority concerned, seeking a
solution,

3. The Ombudsman has wide powers to investigate complaints. He can demand to see the
authority's records, enter and inspect its premises and question its employees. He can also
make use of other non-coercive powers,

The process usually adopted |
A complaint must be in writing and it may be in the complainant's own language. Assistance in
formulating the compliant can be provided by the Office.

The authority involved will be asked for an explanation of what has happeried. If a mistake has
been made, the matter can often be settled at this stage.

If the Ombudsman decides that a wrong act has occurred he can recommend, for example, that
action be taken to alter procedures to prevent it happening again. f he is not satisfied that the
authority has solved the problem, he can make a report to Parliament about it.

Complaints are usually handled by mail. Initial interviews can be face to face but parties to the
complaint never meet in discussion.

Complaints against the police

Complaints about the conduct of members of the New South Wales Pclice Force may be mace. in
writing, to the Ombudsman, to police headquarters or to any police station, police officer or iocal
court. Whatever the procedure, all complaints are referred to the Ombudsman.

The Police Regulation (Allegations of Misconduct) Act 1978 (as amended) sets out the procedures
that will be followed upon receipt of a complaint and the rights of the complainant.

A senior police office or member of the Ombudsman’s staff may consider that informal resoiution or

conciiiation of the complaint may be possible. If so, a police officer will attempt conciiation, but only
if the complainant agrees.

If this is not possible, arrangements are made for an investigation to be carried out, otten by the
Police Internal Affairs Branch, but not always. The Ombudsman's Office will monitor the

investigation and provide the complainant with a progress report, indicating what action 1s proposed
by the Commissioner of Police.

Foliowing receipt of the final police investigation report, the Ombudsman may order further

investigation and/or a hearing at which he will make a final decisicn on whether the comptaint has
or has not been sustained.

Complaints from pecple in institutions

The Ombudsman’s staff makes regular visits to all prisons and juvenile institutions in New Scuth
Wales. Complaints about treatment by the authority should be directed firstly to a senior staff
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member of the Superintendent. Prisoners can also complain to the Official Visitor. If the probiem in
still not resolved a complaint can then be made to the Ombudsman.

Confidentiality is guaranteed: neither the letter of complaint nor the reply being delivered can be
opened or read by the custodial authority.

What the Ombudsman cannot do
1. He cannot investigate conduct related to the employment of a person.

2, He cannot investigate the conduct of a court, the Governor, a Minister of the Crown or a
Member of Pariiament.

Ms. Gurley said, in reply {0 a guestion, that in her opinion Australians were more reliant on "the
State" when it came to resolving disputes. But, she feit that the Austratian Government had more
interaction with the community than, for example, the United States and that Australia is better
served by support systems such as the Health system. Because of this interaction, it is possibie

that more complaints are voiced.

She also noted that some other departments, e.g. the Department of Health, now have their own
grievance guidelines. More grievances can pe resolved without recourse to the Ombudsman,

Report compiled by Terry Nixen
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PANEL C

Report Matthew Naylor

Presentations

Dispute Resoiution and AlDS-related questions Greg Tillett
Dispute Resolution in the Building Construction Arena John Tyrril
Dispute Resolution in the 1990's : Further Alternatives Linda Fisher
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Panel C : Report

AlDS-related disputes

Ignorance and irrational fears about Acquired Immune Deficiency Syndrome (AIDS)Aand the Human
immunodeficiency Virus (HIV) which causes it have led to a social climate in which AlDS-related
problems, disputes and conflicts are widespread and frequent.

The resolution of AlDS-related conflict usually involves many aspects -
Deeply-rooted personal fears

Concern about transmission of HIV

value conflict relating to personal nghts

Religious conflict

Popular perceptions of AIDS conflicting with reality

Conflict occurs in crisis setting

Disparity between personal power of disputants

Time factor - urgent need for resolution

o NGOG R WL

The basic principles of dispute resotution, particularty relating to the resolution of values disputes,
remain vaiid. Most importantly, the following steps are vital :

1. Competence to approach the conflict; sound scientific, social, psychological and legal
knowledge of many, varied and complex issues.

2. Analysis of the surface and deep elements of the conflict. It may be necessary to separate
the dispute from the conflict.

3. Need to establish common ground of fact from which to work.

4. Recognition of the fact that AlDS-related dispute resolution can be uncomfortabie for botn
parties.

5. Acceptance that resolution of underlying value conflict is remote. More likely to setre
dispute without resolving the conflict. Understanding of the difterence can facilitate tre
settlement.

6. Short-term "first-aid" may be the best action available.

7. Recognition that issue involved is one of social justice and that "private justice behing

closed doors® is inappropriate. This can be the cause of personal dilemma for the mediatc:

Conflict and dispute resolution in this area will continue to pose a major challenge to mediators r
the years ahead.

Dispute Resolution in the Bullding Construction industry

Introduction

The Building Construction Industry is, of its nature, a major source of dispute. Disputes relate
chiefly, but not only, to the design/documentation and construction phases. The incidence of claimsg
and disputes has increased significantly over the last decade. The main method used for resoiving
disputes has traditionally been arbitration, but alternative procedures are increasingly being
investigated and used by the industry.

The foliowing main sections are expanded upon in the paper :

| Looking at disputes and the need for negotiation skils.
i Use of Arbitration in resolving disputes
{a) Arbitration
(b) Expedited Arbitration
(c) Difficulties related to consolidation of Arbitration proceedings
(d) Arbitration survey
[l Aiternatives to Arbitration

(a) Conciliation & mediation
(b) Rights-based mediation
{c) Expert Appraisal
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