


Course Assessment

The course was assessed in accordance with assessment practices for a university course. The
students' development of practical skills and their course participation was accorded 25 per cent of
total marks. A further 25 per cent was awarded for a research essay. Fifty per cent of marks were
awarded for an end of semester examination. Other assessment regimes will be appropriate for
ditferent courses. Aftendance and participation may suffice for Mandatory Continuing Legal
Education points. A different or more rigorous regime may be instituted where teaching dispute
resolution is part of an accreditation process for mediators.

Conclusions

Qur first conclusion at the end of the course was that it had been fun for us and for the students,
QOur enjoyment did not detract from the fact that it had required much hard work of a different nature
from that generally associated with teaching law, although just as intellectually demanding.
Pedagogically we expanded our skilis and experience considerably.

The way in which a course like this can be taught and its reception depends in part on the cuiture
of the institution. The cuiture of Sydney Law School is that of a law school with a reputation for
excellence, but for excellence in conventional black lefter law teaching and researching. However,
it is alsg an institution in the process of undergoing great change in curriculum and attitude. This
climate for change engendered support for what we were doing.

We asked a great deal of the students and, despite the innovative nature of the course, they were
prepared to experiment and to be tolerant of innovation. It was, however, difficult to maintain a
consistent balance between innovation in material and method and traditionai legal approaches.

It is hoped that this article will serve to stimulate further discussion and debate and exchange of
views on the teaching of dispute resolution both in lega! education and in a variety of contexts.

(This is a shortened form of the Article published in the Australian Dispute Resoiution

Journal Voi. 1 Nov.1990 No.4) and Is published with the permission of the Editors. Fuil
references are also provided in the Journal)
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Counselling Service come for Conciliation Counselling on a voluntary basis. These cases account
for 49.3% of the total number of cases seen. A further 40.8% of cases are referfed to the
Counselling Service for Conciliation Counselling by the Court either th_rough its Registrars, its
Judicial Registrars or its Judges. These are ordered under Order 24 prior to the first return date
at Court (15.4%) or after proceedings are under way (25.4%) under Section 62 of the Family Law
Act, 1975, Only 9.9% of all cases seen by Court Counsetiors are Family Report Cases ordered
under Section 62A of the Act.  This role is quite separate 1o the Conciliation Counselling role of the
Ccurt Counsellors.

Although one of the functions of the Court Counselling Service is to provide Marriage Counselling to
assist parlies with marriage difficuities, this work is usually referred out to one of the Marriage
Counselling Agencies.

How Does Family Court Conclliation Counselling Differ from Other Dispute Resolution
Methods

Although the range of aiternative dispute resolution methods (ADR) is broader than Mediation,
Counselling and Famity Court Conciliation Counselling it is these that wili be focussed on.
differences defined and comparisons drawn where they exist. It is the use of these three terms
which cause the greatest confusion when trying to conceptualize the range of ADR methods
purporting to offer probiem solving versus therapeutic solutions to families in crisis.

There is a growing body of literature concerning mediation.  Likewise there is a diversity of
definitions of mediation but perhaps the most cited and most orthodox is that of Folberg and Taylor
(1983) who define Mediation as "a process by which the participants together with the assistance of
a neutral person or persons, systematically isolate cisputed issues in order to develop options,
consider aiternatives and reach a consensual settiement that will accommodate their needs.”

There is also a diversity of models of mediation. Irving (1987} identifies eight distinct models which
ali have in common interest based negotiation but vary in terms of the amount of emphasis placed
on the emotions of the clients during the mediation process. A useful comparison has been made
by Johnston and Campbeli {1986} on a continuum between agreement focus and change focus.
That is whether the goal is to change behaviour as a necessary parn of the intervention process or
whether the primary goal is to reach agreement.  Mediallon modeis fall to cne end of this
continuum and therapy and counselling fall at the other end. A bipolar classification using the
outcome goal could also be used to differentiate each model in terms of whether the goal was legal
or social. Again such a classification would distinguish models on the extent to which they were
agreement or change onented.

Family Court
Conciliation Counselling
OUTCOME CHANGE
FOCUS FOCUS
Structured Therapsutic Therapeutic
Mediation Family Mediation Counseliing

FIGURE 1: MODELS OF INTERVENTION ON THE OUTCOME CHANGE DIMENSION
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opportunities for Conciliation Counselling both prior to and after the first appearance in Count. The
case management system not only acknowiedged the importance of Conciliation Counselling as an
attemative to the litigation process but it was also consistent with good clinical practice. That is by
ensunng that Conciliation Counselling occurred early in the dispute it meant that Counsellors were
able to work with the parties at the time of the crisis before they became entrenched in litigation
thus increasing the potential for resolving the dispute. The third event of significance has been the
Review of the Court which has acknowledged the importance of earfy intervention prior to any
application being made to the Court and as a result a recommendation has been accepted by the
Chief Justice that a minimum standard every Registry should aim for is to have 50% of all cases
come for Conciliation Counseiling on a Voluntary basis. At present a number of the larger
Registries fall below this standard.?

How Successful is Family Court Concillation Counselling as an Alternative Dispute
Resolutlon Method

It is difficult to measure the success rate of any type of intervention in family disputes as they are
dynamic in nature and not static.  Issues that may not have been considered resoived during
Conciliation Counselling may later be resolved because of the process that has been commenced.
However, the research that has been conducted in the Family Court indicates that between 65%
and B1% of cases reach an agreement during the course of the Conciliation Counselling as Figure
3 :ndicates.

Agreement Rates : Percentage of Cases
Registry Voluntary Pre First Return Post First Return
Date
Adelaide 65.4% 66.7%
Brisbane 81.0%
Canberra _ 63.0%
Melbourne 73.0%
Newcastle 73.5%
Perth 74.0%
Sydney 70.0%
Parramatta 74.0% 53.0%

FIGURE 3: QUTCOME OF VOLUNTARY, POST FILING AND POST FIRST RETURN DATE
CONCILIATION CONFERENCES

A New Zealand study by Maxweil (1989) also reveaied that one of the most important predictors of
a succe_ssfyl outcome was the earliness in the dispute of the referral. In custody, access and
domestic violence disputes agreement rates were 69% in those cases seen prior to any apphication
to Coun and this dropped to 39% for those cases seen after an application had been made. As
can been seen from the table above this is somewhat different to the Australian data where
agreements as a result of Conciliation Counselling continue to be relativety high after an apphcaton

has been made but drop off to 53% once proceedings get underway, that is after the first day n
court or 'First Return Date’,

2
See Atachment 1 Fig. 2 (p.75) for Levels of Disputs Resoluticn within the Family Court of Australia

15990 Adra Conferance 72






REFERENCES

Deonochue, W. Burreil, N. and Alien, M. Models of Divorce Mediation. Family and Congillation Courts Review, Vo! 27, No.1,
1989.

Foiberg, J. and Taylor, A. Mediation: A Comprenensive Guide to Resolving Conflicts Without Litigation, Josey-Bass, 1984,

Goid, L. Raflections on the Transition from Therapist to Mediator, Mediation Quarterly, No. 9, September, 1985.

trving, H. Family Medlatlon: Theory and Praclice of Dispute Resolution. Toronte: Carswell Press, 1987,

Johnston, J. ang Camgbell, L. Impasses of Diverce: The Cynamics and Resotution of Family Cenflict, New York: Free
Press, 1988.

Maxwell, G. Family Court Counselling Servicea and the Changing New Zealand Familty. Family Court Counselling Research
Report 1, Department of Justice Pollcy and Research Chision, 1989,

~

Milne, A, Mediation Therapy - Which is t?, Family Therapy Collections, Vol 12, 1985.

1990 Adra Conference 74






1990 Adra Conference 78






Repoﬂ
Arbitration

Mr John Muirhead outlined Australian legislation cavering arbitration in relation to commercial
disnutes, and the ways in which parties come to Arbitration.

Arbitration 1s commonly written into contracts, Alternatively, parties may opt for it.

The advantages of arbitration over litigation are speed, privacy, cost and finality. 1t is an adjustacle
process which may be very formai or informal, depending on the needs of the case. The parties
pay for the services of the Arbitrator, the transcripts and for hiring premises. In cases deemed less
difficuit, some shortening of the process is often agreed to.

Arbitrators are generally peopie of standing within their own profession. Training courses are
avaiiable through the Institute of Arbitrators prior to a formal examination.

Certain rules apply in relation to the conduct of arbitrations. These may be varied if agreed t0, 'n
writing, by the parties.

Some criticisms have been made about arbitration becoming too expensive, formal and time-
consuming and attempts have been made to address and remedy these shortcomings.

Davld Syme, Conflict Resolution Service, Canberra
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of a dispute, well before any dispute has arisen. On the other hand, where the_re i NG such
agreement it may be selected by the parties as the preferred method after one has arisen.

Arbitration can be attractive to disputing parties because, in distinction from _!itigation, it can be
initiated without the delays in existence in many Courts, hearings are neld in private as opposed 10
public court rooms, the arbitrator can be seiected by the parties fpr his or her knowlgdge of the
subject matter of the dispute and because the process can be as informal as the parties and the
arbitrator consider to be appropriate. It also provides finality.

By selecting an arbitrator with expertise in the subject matter of theAdispute the parties may
dispense with the need to call expert witnesses. At the least such an arbitrator can ma_ke a speedy
and informed decision between the opinions of opposing experts. This saves both time and the
cost of the witnesses. Of course the person selected should also be well versed in the procedure
and practice of arbitration. This can be achieved by seeking a nomination from the lists of
arbitrators who have been graded by the Institute of Arbitrators. It is a learned society which
educates, examines, grades and keeps its members up to date. It is vital that the paries shouid
receive natural justice, which essentially means a fair hearing with a proper opportunity to express
their respective cases.

As mentioned above the Act provides for very great flexibility in the formality of the conduct of the
arbitration. It is a consensual process so that it is open to the parties to agree either before
meeting with the arbitrator or with the benefit of his or her advice on a number of matters affecting
the conduct of the matter and the costs. The following are among the matters some of which will
affect costs and which require the agreement to be .. writing :-

Whether the arbitrator 1s to be bound by the rules of evidence;

Whether the issues are 10 be determined according to law;

if the arbitrator is not to make an interim award;

if the arbitrator is not to make an order for specific performance;

Whether any other dispute between the parties be inciuded;

Whether the arbitrator is bound by the rules of natural justice in any concifiation attempt
under section 27, as amended;

if the award is not to be final and binding;

if the award is not to be in writing, signed and with reasons;

if the arbitrator is not to have the power to order interest;

if costs are not to be at the discretion of the arbitrator.

I S

S0m~

The very important matter of whether the parties may have legal representation is one of the
subjects of the recent amendments to the Act. This sets down the conditions under which the
parties may be permitted representation notwithstanding any agreement between the parties. In
general it is fair to say that an application by a party for representation by a legat practitioner will be
granted by the arbitrator if it is likely to shorten the proceedings or reduce costs or if a party would
otherwise be disadvantaged and if the amount in dispute exceeds $20,000. It will be clear that this
is a matter with great potential for affecting the formality and costs of an arbitration. The decision.
where necessary, will usually be made at a preliminary meeting. The arbitrator will make h:s
decision on submissions of the parties and the relevant facts.

Where an arbitration is pursuant to some Contract, it is usual for the section dealing with disputes to
stipulate how the arbitrator is to be selected.

Commonly these agreements provide for each party to nominate a person and only in the event of
disagreement, for the arbitrator to be nominated by a third party. It is clearly preferable that such a
nominator shouid not be a member of some Industry Association of which either of the parties to
the dispute also has membership. It is clearly preferable for the nominating organisation to be an
independent body without allegiance from any particular profession, trade or calling. it is cleariy
important that the nominee is a suitably graded arbitrator.

The hearing of a major matter is usually preceded by the exchange o! pleadings, prepared by the
solicitors to the parties. These describe their respective cases so that each side can thoroughly
prepare itself. The hearing would then follow normal court procedures with the claimant presenting
its evidence through its witnesses and the docurnents upon which it relies. Each witness is open to
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Report
Commercial Mediation Workshop

Ways of selling Commercial Mediation to the Business Community
* Cost effectiveness

- Confidentiality and competence of mediator

b Market to interest groups, service clubs, etc. 1o reach clients directly

- Be aware of objections and reservations that peopie have and be prepared to tackle
them

- ADR processes are very appropriate for commercial disputes - ongoing

relationships are important, issues fairly discrete.

It should be remembered that negotiation techniques are the basis of ADR processes. We need
to ask ourselves if we are effective negotiators. Style may be cooperative or competitive, and the
mediator may be actively involved or not, but the more competent his/her skills, the better the

results,

It may be felt that some negotiation skills do not apply in mediation, e.g. the ability to persuade
others. In commercial mediation, a mediator should be prepared to express a view and argue it
persuasively. tn any mediation, keeping the parties at the table is a persuasive skill.

Who is a commercial negotiator?

People who are trusted by the parties, people who were previously "successful” in their mediations,
very few women, only a small number of trained commercial mediators are used, those who have
expertise in a particular field.

Queensland Bar Association Model

1. Parties sign a proforma contract.

2. Where parties have agreed to use a nominated mediator, the mediator is chosen from a list
of 3. Parties indicate what expertise they want and 3 possible mediators are selected. CVs
are sent out to the parties, who choose from this selection. Other avenues are available for
finding a mediator.

3. Preliminary meeting with lawyers, and anyone else, to establish process, costs, access 1o
documents. A statement of issues is given to each party and to the mediator. Full
disclosure is essential,

4, At the mediation session, parties or their lawyers speak to their statements of issue.
Everyone asks questions, including the mediator. The mediator subsequently has separate
sessions with each party.

5. It i1s possible to have a signed agreement before the day is out.

Some mediators keep everything confidential; others pass on instructions, agreements, etc.

Fees

The mediator is paid a daily rate. If the Association is involved, an administration fee would be
charged. Preparation time is also costed out and the fees are apportioned between the parties.
Rates vary enormously.

Issues raised for discussion:;

1. Confidentiality
2. Need for publicity about successful mediation processes to lift the profile of DR generally
3. Educative role of publishing resolutions, for example in the area of discrimination.

Margaret Newton, Worthwhile Projects, NSW
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Each of these excuses is answerable. There is one additional excuse that is not. This is the
reason given to me recently by a Brisbane solicitor engaged in a six party constructlon_d:spute. All
other parties either consented to the matter being mediated or would approach their clients for
instructions. This particular solicitor presented me with an unanswerable reasan for not agreeing to
any process or even asking for his client’s nstructions. His refusal was simple and blunt :

‘Why should | agree to this or that other system that will settle this matter out of court. My ciient will
defintely win this matter. Why should my client's money go anywhere except to me. |.ne.ed to make
pudget, and this court case will ensure | do. | will not even take instructions on this mediation proposal
from my client”,

Such disarming honesty stopped me from expending any further effort in the matter. | hope his
client shares his views.

1 believe that the mediation process enjoys a high probability of success. The major caveat to this
15 that the bona fides of the parties must be apparent. If not, then proceed to litigation. The couns
offer the most appropriate venue where the bona fides of one or more parties is in question. The
courts can, and daily do, decide on matters of credibilty. Any suggestion of fraud or false
pretences, or the presence of a legitimate public interest that calls for a court sanctioned resolution
indicates that an aiternative procedure is not appropriate.

A recent example where commercial interests have arrived at a negotiated settlement include the
Witanocon asbestos claims from Western Australia. It is somewhat surprising that this particular
resolution took so long when a precedent for the setting up of an Asbestos Claims Facility existed in
the United States. Two current examples of matters that could be settied by a similar mechanism
include :
1. Compensation Claims

Mediation would be appropriate where a targe number of claimants exist and where a cost
effective and equitable remedy was sought by all parties.
2. Financial Disputes

Again, mediation would provide an avenue far resolution where both liability and quantum
coutd be resolved. The Bar Association of Queensland has been particularly active in this field.

Matters that are resolved are generally commercial in nature. The quantum involved is in ‘he area
of $2000 to $20M. The average would be around $100,000. In my experience dispu:ias over
smaller figures are more difficult to resolve than those involving larger figures. It would seem that
where larger sums are at stake, a more commercial pragmatic approach is adopted by the parties.
With smaller figures, the matter of “principle* often impedes the resoiution process.

Using processes that are familiar to you, can | briefly outline the types of disputes that | have seen
resotved.

Expert Appraisal

This can, by prior agreement, be binding or non-binding in nature. This process is popular with
Government and statutory bodies. It by-passes the reluctance of these bodies to neqotiate an
agreemen, but this reluctance is giving way to a growing trend for these bodies to negotiate
agreements. This is a reflection of the greater commercial accountability current in all areas.

Senior Executive Appraisal
This is appropriate for iarger disputes where the parties do not wish to arbitrate or litigate. It is
used most frequently in Australia for the resolution of the large construction disputes.

Mediation
The Bar Association of Queensland operates its own dispute resolution service. The process of
mediation is the most favoured process. It is used for settling disputes involving:
* solicitor/clients
multi-partied industrial disputes
personal injury matters
large international disputes between foreign governments and muiti-natical
companies.

"
L]
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matrimonial matter, again informed me when refusing an offer of mediation from the other side that
his client would get what he was entitled to in court and any participation in a mediation would
simply mean that he would receive less. Again, | think this perception is incorrect, and again in the
latter instance the solicitor indicated that he would not even discuss the prospect of mediation with
his client.

Choosing a Mediator

Unless the parties have agreed beforehand that they will use a nominated mediator it is my belief
that one of the ADR organisations such as the Australian Commercial Dispute Centre or the Bar
Association of Queensland would be the best avenue for locating an appropriate mediator. Both
these organisations maintain extensive records of trained mediators who have expertise in a
particular area. Most parties prefer an experienced mediator who is familiar with the mediation
process and the subject matter of the dispute. An experienced mediator will save time and the iess
time that is spent on a dispute is directly reflected in the costs. Generally a commercial mediatar
will charge between $1,000 and $3,500 per day. Preparation time will be costed at between S150
and $250 per hour. These fees are apportioned between the parties. Obviousiy, these fees cc be
very cost effeclive when there are a large number of parties to a dispute. The parties with the
assistance of the appropriate organisation can then choose from a number of potentiai mediators
and generalty the mediator will have had no prior association with the parties. If there has been a
prior association this disclosure will have to be made to all parties.

Mediation Agreement

in every commercial mediation all parties should sign a mediation agreement before the formal
meeting occcurs. Essentially the agreement will contain confirmaton that the parties will share costs,
keep confidential 3l discussions and -agreements resulting from the mediation, agreeing not tg
introduce in any subsequent arbitration or litigation any of the views, admissions or proposals that
arise during the process. Most importantly the agreement should contain an indemnity prowvision
both to the mediator and to the organisation,

Preliminary Meeting
The preliminary meeting is essentially a directions hearing and is usually attended oniy by the
lawyers. The matters that need to be decided at such a meeti~g include the following :

1. When the hearing will occur

2. What documents should be provided both to the mediator and the other parties and
when.

3. When a statement of issues can be provided to the mediator and the other pariies.

4. Who will represent the parties.

5. Who will attend for each party with the authority to negotiate and conclude ar
agreement.

6. Whether there will be any limits on any party's authority to negotiate.

7. Whether any cother parties will be required to attend hefare settiement is finalised.

8. The possible length of the hearing together with its location and hours.

S. A general explanation of the mediation process for those parties who are unfamiliar

with ADR processes.
Having opened this paper with two quotes, may ! finish by gquoting a rece~* American author on one
commercial operator's views?

"Attomeys are trained to break deals. Like Paviov's dogs they are conditioned 0 salivate when heanng
the belt of bad news. This is not slur; it Is just fact. Negative aftitudes of lawyers (s as much a natural
law of commerce as parental love for children is a natural law of biology. ! cast no blame. They can't
help it. Aftomeys, you see, don't profit from deals that get done.

Listening to lawyers can tum optimists into pessimists, pollyannas Into cynics. Thera are problems behind
avery deal point; there is no issue without peril. No deal, it can seem, should ever be made*.

Dealmaker "All the Negotiating Skills and Secrets you Need” . 1988, Investment Bankers Corporate
Strategist.

I believe that the competent legal practitioner in the ADR field can prove the lie to this view.
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Counselling : One way of Resolving Conflict
Nora Huppert, Marriage & Family Counsellor

Aim To promote change in the relationship.
Counselling is a process whereby a trained person engages with the clients ang
their relationsnip - at various stages of their lives - in order to promote change
through growth and harmony in their daily family lives with all its many changing
forms which exist in our society today.

The Attorney General's Department’s Clarification of Definitions states :

Marriage Counselling : is operationally defined as a process where a third party, focusing on the
emotional dynamics of the relationships and the stability of marriage within a family unit, assists
parties to deal with the stresses they encounter as they move into, live within, or move out of the
family unit.

Family Medlation : is operationally defined as a process where a neutral third party assists parties
to resolve specific disputes which may otherwise resuit in litigation through the family court.

i have worked as a marriage counsellor and | see many similarities between the development of the
family mediation movement in Australia and the development of the marriage counseilling and family
therapy fietld which | have been closely involved with since the early 1960s. A brief historic
overview of the marriage guidance movement goes back no further than post World War Il in both
the United Kingdom and the United States of America. Initially Australia, like Great Britain, had
marrieg servicemen who spent much time apart from their wives and when reunited after the war
were faced with relationship - marital - problems they did not understand. Nor did they know where
to turn for help. David Mace, a Methodist minister in Engtand, together with his wife, Vera, were
keenly aware of the need for helping these post-war couples. They began to train people from the
local community in simple lister:rg, reflecting and empathising skills - Rogerian counselling style. In
Sydney and Melbourne by 1942, Methodist clergy also initiated similar moves by selecting people
‘with the right personality® and training them irn Rogerian skills. In the USA, matters were
appreached a little differently : medically trained psychiatrists returning from the war found their
traditional methods of psychiatric therapy could not cope with the sheer numbers of people needing
nelp, and they began to experiment with seeing couples and families, noting that their interactions
were often reinforcing their presenting problems. From the start it was a professional service in
America, while in Britain and Australia, Marriage Guidance Counselling was a volunteer service for
the first 25 years. By the 1970s, speakers and trainers from overseas were increasingly wanting to
run workshops here and counsellors scon realised the need to professionalise. AAMF.C.
{(Austrafian Association of Marriage and Family Counsellors) was formed in 1975 - Australian & New
Zealand Family Therapy Association a few years later. Both run excellent workshops and have
their own journals and Newsletters and Chapters in all States,

In my opinion, the devetopment of Family Mediation as a profession is happening much more
rapidly. This aiso is a service which has developed out of community neeg, initially with volunteers
drawn from the community, with little training and much on-the-job learning; it has to become
streamlined, standards developed and set by the workers.

Marriage counselling in the eariy days was called a "practice without a theory". Today there is a
wide range <f theoretical models, all existing and drawing from one another, from the earlier
mentioned Rcogerian model, to Transactional Analysis, Behaviour Medification, Neurolinguistic
Programming or traditional psychoanalytic models. This is to mention but a few. All require long
training: including self-understanding and the fundamental goal of promoting change in the way
clients interact. Individual therapy may come into this - the focus is on the relationship and how the
individuals impinge on this. The process of counselling to promote change is more important than
the specific topics clients bring to their counseltor or therapist.

Marriage counsellors seek to empower their clients, looking for their strengths, as opposed to
thinking of them as "sick individuals" needing to be cured of this or that. Most counseliors would
have a ciear madel in mind of functioning relationships, hence will be able to identify a maifunction
(e.g. in communication) as well as the underlying cause (such as earlier adjustment to some
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Report

Issues and Listings Conferences
Presentsd by Joanne Harrison, Supreme Court of New South Wales

Joanne Harrison began her workshop by informing participants that the scheme for Pre-Trial and
Settlement or Listing Conferences was introduced by the Delay Committee in February 1989. The
purpose of this scheme is

1. to settle matters and

2, to ensure that matters are ready for hearings.

The most common issues involved are work accidents and debts.

Parties come to the conferences seeking a hearing date: however, plaintiffs must satisty the Court
in respect of their claims, with medical evidence and definition of issues for the hearing.

At the conferences, 30% of matters are rescived; others are resolved before the hearing.

Seven conferences are carried out per day. Forty-five minutes are allocated for each - 30 minutes
to settle, 15 minutes to write the report. It is hoped that next year the time will be extended to one
hour per conferencz.

Conference rooms are not located at the Court, but at premises nearby.

Mediation and conciliation are combined, to encourage parties to reach agreement. However,
parties are assisted and it is suggested that they settle, The parties are encouraged ‘o free
expression and assistance is always available if needed; on rare occasions, clients represent
themselves. In some instances parties may wander onto general issues but they are always
encouraged to stay with the specific issues. This shortens the time needed to achieve settlement.

Before a listing or hearing date is given, the Court must be satisfied that discussion of elements of
liability and evidence, e.g. medical certificates etc., have taken place in order to settle.

Joanne said that it is of great advantage to be familiar with the files and to have the authority to
make decisions. She added that people are now coming to the conferences with trust and faith in
the system, believing that they are getting a “fair deal".

Joanne finished by saying that she sees herself as a mediator/conciliator with authority to be
directive and the power to award costs.

Siivana Gruber, Interviewing Officer, Community Justice Centre, Bankstown
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order. The Federal Court held that it could only be challenged if the Registrar was in the same
position as a Judge. This case may have implications for the powers of the Registrar exercised in
Assisted Dispute Resolution, aithough at present the parties bring the terms of settiement reached
at this process to the Judge for aparoval.

The Registrars attended the Australian Commercial Disputes Centre training course and received
several days practical training. One Judge attended a course at Harvard.

The first users of the program were parties in trade practices cases, because, in 1987 the Trade
Practices Act was amended by the insertion of section 86A which enabled judges to transfer these
cases to other courts. The parties preferred to try to reach a settiement rather than wait for a
hearing in another inferior, slower court. Recently about ten oil company disputes have been
settled by Assisted Dispute Resolution and two bankruptcy disputes have used the process but
have not settled.

The program has a 70% success rate. Many of these may have settied before hearing without third
party assistance. Of the remaining 30% some settle before hearing.

The proceedings are confidential. They are "without prejudice” and cannot be referred to in court.
The Registrar makes no report. There is nothing in writing, unless the Registrar makes directions
orders. The Registrar is neutral. The parties are usually seen separately. The sessions may last
as long as six hours and there may be more than one session. Any agreement reached may take
the form ot a consent order, that is the parties file their written consent to the making on an order.
which is then brought before the Judge and if approved, has the effect of an order of the Judge.

One objective of the process is for the parties to reach an agreed facts basis. Liability or the
quantum of damages may be aiso agreed so that only some issues remain to be resolved. The
Registrar can find out what the parties are fighting about and then send the case back to the Judge
The pleadings do not disclose the real issues. They may disclose the parties’ positions, but the
Registrar ascertains each party’s interests and discloses them to the other party. 1t is often the first
time the parties have been aware of each other's interests.

Mr Dawson's style of Assisted Dispute Resolution is to create an "ulcer syndrome”. The Registrar
may point out the undesirability of publicity, problems of proof and the expense should the case
proceed to a (lengthy) trial. In many trade practices cases where the dispute concerns an orai
agreement, Mr Dawson points out to the parties that they are relying on the skill of their counse:
the predilection of the particular judge and the evidence of witnesses (which may vary according to
their feelings on the day). Where the oral agreement was made over a year before the hearing, ne
recommends mediation. He also recommends that where parties cannot guantify their damages
they should not litigate because they are asking the Judge to make a value judgement about a
matter which they should be able to work out themselves with the help of a mediator. He warns the
parties that in Court ane side will lose, There is always a rigk, but it is never too late to med:ate
and then the resutt will be certain.

Once settlement offers are disclosed (usually to the Registrar in private, at least in the first instance)
parties know how far apart they are and the Registrar can assist them to be more realistic and
move closer together. Mr Dawson considers that the mediator should make suggestions. He gave
examples of cases where he had suggested to cne party that it may be able to give th other party
something, like free advertising or a place on a tenders list, rather than a monetary settlement.

The practice of Assisted Dispute Resolution in the Federal Court will vary according to the Registrar
of Judge acting as third party neutral. Mr Dawson reguested feedback on his approach. He sees
himselt as an agent of reality, a neutrat acting in a strong way to achieve settlements where
everyone can be a winner.

Anne Duffleld, Sydney Unlversity Law School
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Medlation in Legal Private Practice
Bartara Coddington, Henry Davis York

it only takes a glance at the newspapers and at the evening news to know that the 90s do not lock
much like a bed of roses.

The uncertainties, economic and otherwise, can only lead to an increase in disputes in the
community which, although unavoidable, means more stress on the community in general; and even
if you do want your "day in court”, the cost in time, money and effort may not be worth it

Lawyers are slowly, far too slowly, coming to reaiise the benefits to their clients as well as to their
own practices in doing something more than negotiating. The increased number of articles n
magazines, speakers at legal conferences, training programs in Universities and elsewhere where
lawyers are learning a new craft, bears witness to that. Some lawyers in private practice are now
working as mediators as well as lawyers, although the numbers are very small.

Lawyers are constantly giving advice, assessing the opposition, negotiating, and if that doesn't
settle the matter, litigating. If lawyers are to add mediation to this mix, they must look at the various
roles which can and need to be played by them, and the problems that may arise.

(a) A lawyer acts for a party in the conflict, advises them and prepares them focr a
mediation.

{a)] A lawyer acts as the mediator - and the parties know he/she s a lawyer,

(c) A lawyer acts as a mediator, e.g. at the CJC, and the parties do not know she/he s
a lawyer,

The following discussion raises some of the probiems and difficulties which can occur ;-

(a) A lawyer acts for a party In the conflict, advises them and prepares them for a
mediation

One must first of all remember that as the lawyer acting for the party, one is hearing one side of the
story only. Some matters clearly are more suitable for mediation thar, others.

The Centre for Alternate Dispute Resolution in the US has set down the foliowing factors to
consider in screening cases for mediation :
Mediation is more likely to succeed if ...

* a speedy resolution appears 10 be in the interests of both sides;

b the dispute seems to hinge on highly technical factuat or legal issues;

* trial preparations will probably be protracted and/or costly and could result in either
side prevailing at the trial;

* a commerciai, community or personal relationship could continue or be resumed f
the case were settled amicably;

* one or both sides probably wants to avoid an adverse precedent or negative
publicity:

* the case involves hostilities or strong emetions;

" neither side really wants to litigate, the parties seem to have been swept into
litigation through threats and counter-threats; and/or

* moderated discussions and case evaluations could treak a stalemate or promote

meaningful settlement negotiations.

Madiation is less likaly to succeed if ...

* the case involves a constitutional question or a new text of the law;

= one or both sides probably wants a judicial decision for its precedential value in
other cases,

- the advantages of defay probably run in favour of cne side;

* one side’'s case is probably without merit;

* the case can probably te dispased of by the Court on a mation for summary
judgment;

* one or both sides has a high emotional investment in being vindicated or an

expectation of a large judgment;
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what may appear to be mis-information. The parties can be sent away !o do their homework
quickly, and then they can get the whole story on the table as quickly as possibte.

If the mediation is successful, it should be possible to end up with an agreement which is farrly
detailed though in non-iegal language, and each party then has full knowledge of the procedures
(for example in property matters) which will be followed {e.g. to sell the matrimonial home, tc
dismantle a family trust or trust involvements). Agreement in principle will need some refining when
complex transactions have to take place. Matters, for example, involving access should be very
specific. Here, too, the experience of the family iawyer/mediator is going to be of assistance in
raising the 'what ifs" in access arrangements.

You will need to be very careful to ensure that the agreement the parties reach does not become a
legal document just because you are doing the writing. You will need to remember that it is the
parties’ agreement and it is the lawyer's responsibility to draft the final document.

As far as the Family Court and mediation is concerned, a new approach has been proposed which
is being piloted at some of the Registries. This proposal uses mediation in Order 24 Conferences.
Where there is a matier containing both property/maintenance and access/custody issues, there is a
joint conference/mediation with a Registrar and a Counsellor co-mediating.

Regarding this scheme, the first issue to be resolved is : would that conference be voluntary or
Court-ordered? If it is Court-ordered, the purists would say it is not mediation. | would be inciined
to agree.

Whilst | can only applaud any proposal to settle matters without expensive litigation it seems that
the Attorney General is not prepared to put any funds into this proposal. Given tne current time
constraints, let alone staffing constraints on the Court, | have difficulty in seeing how such a project
is going to adequately get off the ground, particularly where Order 24 conferences have a two-hour
time slot on almost every occasion.

| have often found that at the end of a two to three hour Order 24 conference there are a lot of
untidy ends stili to be settled and the lawyers and the clients end up doing this, often in a hurry, on
the spot. So often the ciients feel some dissatisfaction with that rushed approach. Will there be
enough time and money available to fund proper mediations?. | wouid like to think so.

The last issue | would like to address is this: is it worth while for a lawyer working in private practice
to train as a mediator? Certainly at the moment there are very few lawyers in the area of family iaw
who have completed what might be considered appropriate training and are working as mediators in
private practice. Many more lawyers are now aware of what a mediation actuaily is about, but they
are still somewhat shy about sending their client through the portals of another legal firm. We have
a long way to go before we are doing anything like the number of mediations as do our United
States colleagues, or even the number undertaken by Canadian family law lawyers. The figures for
the US show that lawyer/mediators in practice in the US spend 10% of their time working as
mediators and in Canada the percentage is much lower, more like 5%.

it seems to me that we have two major hurdies to overcome :

firstly, teaching our colleagues the advantages of mediation, and secondly, soiving the problem of
the real worry that lawyers have about their clients going to another law firm.

The first problem can only be soived by constant publicity and talking about the advantages of
mediation so that it is not only lawyer-driven, but aiso client-driven. Perhaps the solution to the
second problem is as follows :

1. All mediations are undertaken in a neutral setting, for example the Law Society, to
solve the problem of "walking into" the rival firm's domain; and
2. There should be an absolute prohibition on you as former mediator - or your firm -

subsequently acting for one of the parties, maybe for a period of one to two years.
Lawyers working in private practice who also want to work as mediators have to keep their skills
honed as weil as taking every opportunity to publicise and promote the advantages of mediation.

This paper raises more questions than answers. The answers will need to be thought through by

lawyers and others in the near future, as mediation becomes a tool for settlement t¢ a much greater
degree than at present.
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