


advertising in the community;

adopting a ready-made list of interested people provided by an elder;
asking each of the major family groupings to nominate someone; and
asking the Council to nominate people.

Ultimately, participants self-selected following a number of visits to the
community by C.J.P. staff, both to give information about the training project,
including demonstration role-plays and to mediate in an earlier dispute. Self-
selection may not necessarily be the best basis for choosing mediators in
Aboriginal communities because of traditional cultural patterns which favour self-
deprecation in communication. Those most vocal and ready to take up such an
opportunity offered from the outside may not be the persons with most influence
or acceptability within the group. This can lead to the efforts of the trained
mediators being undermined or thwarted by the more influential few.

Alternatively, members of marginalised families may feel unable to put themselves
forward. As an outsider only visiting the community, it is very difficult for
someone to develop a comprehensive and accurate understanding of these matters,
and they often only become clear after regular contact and visits.

Sixteen people enrolled in the program. Nine persons actually commenced the
training course on 10 May and formed the core of a mediator panel in the
community. All are respected and represent a number of families within the
community. Two are community police; one a primary school teacher (a local
person who went to Adelaide for teacher training and then returned to the
community); one is the wife of a regional A.T.S.I.C. Councillor and Chairman of
the Cape York Land Council. The age range is from the late thirties onwards.
Unfortunately, only one of the participants was a woman.

The training was facilitated by Alex Ackfun, the Aboriginal Mediation Project
Officer at that time and Patricia Hovey, a white woman who is the C.J.P.’s full-
time Training Officer.

As part of the training, the mediators were assisted in working out how they
would manage the delivery of a community-based mediation service, from intake
procedures through to the records and monitoring systems design. Since then, the
Project Officer has continued to provide support in the form of advice and regular
visits to assist the design and implementation of a community-based and managed
mediation service.

2. Content and Structure of the Course

The C.J.P.’s standard training manual and training scripts for role-plays were not
considered culturally appropriate for the Hope Vale course.

A special manual was developed with new role-play scripts. The trainers were
determined to be flexible and responsive to input from trainees. This need for
flexibility has been borne out.
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Provision of Visiting Mediation Services

Another strand of the C.J.P.’s work with A. & T.S.I. communities has been the provision
of a visiting mediation service, often on a crisis-response basis.

Requests for visiting mediation services have come from several sources: the Aboriginal
Coordinating Council, police, the offices of the Minister for Family Services and
Aboriginal and Islander Affairs, and the Minister for Tourism, Racing and Sport who is
responsible for liquor licensing and communities themselves where they have been
familiar with the C.J.P.’s work.

Providing services in this way is clearly a very expensive option for the C.J.P., although
in a number of instances Community Councils have shared some of the expense. The
C.J.P. is nevertheless committed to fulfilling its role in the Queensland “Whole of
Government” approach to service delivery within Aboriginal communities.

Whilst it is very demanding for mediators to enter an unfamiliar community on short
notice, communities themselves often the see the outsider role of the mediators as an
advantage in terms of neutrality. Even in Hopevale where local residents are trained as
mediators, most people insist that for more serious disputes it would be necessary to bring
in mediators who do not have ties (particularly family) to parties to the dispute, and that
the perception of neutrality is often a greater concern than whether the person is
Aboriginal or not.

In addition to dispute-resolution services provided to communities, the C.J.P. has
mediated in a number of disputes involving Aboriginal people in country towns and urban
centres, and facilitated several consultation processes between government departments
and Aboriginal stakeholders.

Issues and Dilemmas

Some of the hallmarks of classic mediation are severely challenged by adaptations to the
Aboriginal community context. For this reason, there is no plan at the current time to
accredit the mediators trained at Hopevale under the Dispute Resolution Centres Act
1990. It may not be possible nor appropriate for them to operate under the constraints
imposed by the Act, nor would it be easy for the C.J.P. Director to meet legal and
program accountability requirements for mediators operating under the circumstances
envisaged at Hopevale.

Neutrality

The actual and perceived neutrality of the mediator is considered a significant factor in
the success of all mediation. This is not lost on Aboriginal and Islander people who, in
many of the cases, have welcomed and often asked for outside mediators. Whilst most
people insist that mediation be conducted by people who are seen to be neutral and not
connected with the issues of people, local people who are respected for their impartiality
within the community and are trusted to keep matters confidential, will often be accepted
as mediators in most disputes. People with this level of respect are usually well
established Elders, although some younger people sometimes qualify.
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of being cheated by not being informed of the outcome, and a new conflict develop. A
formal and often very public announcement by the parties of their resolution or joint
arrangements is often necessary to make their families or other groups aware of the
outcome and agreements.

Experience has shown that the issue of what information is made known publicly must
always be a decision of the parties, and that mediators should always maintain
confidentiality unless specifically asked by the parties to help with some announcement.

While the issue of privacy may be stated as a major concern and is insisted on by all
parties when arranging a mediation, it should come as no surprise if the parties choose to
inform others of the outcome after the mediation is done. Because of the very structure
of communities, their remoteness, small town layout and the traditional and cultural
factors that bind people to each other, it is almost impossible for anyone to keep a secret
on Aboriginal communities. It is, however, very important that the news of what took
place or came out of a mediation must never come from a mediator.

Domestic Violence

The C.J.P. has a policy of not mediating between spouses where domestic violence is a
problem. This policy is consistent with that adopted by the National Committee on
Violence Against Women (Astor, 1991).

Domestic violence is considered to represent too great an imbalance of power between the
parties to enable justice to be done in mediation. Mediation may both expose the victim
to physical danger or further harassment and intimidation and prove detrimental to her
longer term interests as she attempts to negotiate from a position of weakness.

Aboriginal people commonly identify family fighting and domestic violence as concerns
suitable for mediation. This has always represented a policy dilemma for women’s
advocates who seek to safeguard the interests of abused women, yet accommeoedate
Aboriginal views and aspirations.

There is also a view that Aboriginal people have a higher acceptance or tolerance of
violence within their families and communities, and some people ascribe to the notion that
violence is culturally more frequent and accepted. While the facts indicate higher levels
of violence in most Aboriginal communities than in the general community, this does not
necessarily mean that it is somehow a result of being Aboriginal. T think we need to be
wary of any sugpestion or doctrine that it is in the blood or the genes or the nature of
Aboriginal people to be more or less violent than any other human. Aboriginal views and
attitudes towards violence can best be understood by analysing the long history of
violence inflicted systematically against Aboriginal people by non-Aboriginal institutions.

There have been very few mediations between Aboriginal and/or Islander spouses to date,
but there has been an ongoing interest expressed in using mediation where there has been
domestic violence. The claim is often that while the violence itself is not acceptable,
cannot be negotiated and needs to be addressed through some other process (counselling
programs etc), there are other important understandings about values and feelings as well
as living arrangements that could be worked out through mediation that could improve the
relationship.
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it comes to understanding the needs of the larger population of Aboriginal people who are
residents of urban centres.

Although most Aboriginal people are basically fed up with being studied and analysed to
the nth degree, have little faith in the interpretations made, and don’t expect to see real
benefits in our lifetimes, we do tend to be a tolerant and forgiving bunch: we continually
allow and sometimes even assist generation after generation of scholars and
anthropologists to drift in and out of our communities and lives time and time again,
asking the same questions and being told the same answers. This does not deny that
some of these people are very dedicated to improving the situation of Aboriginal people,
but it does leave some doubt about the real purpose and value of the many studies done.

Some of the excellent work by such people as Nancy Williams (Northern Territory
research) and Kayleen Hazelhurst (Queensland) have not only analysed how conflicts are
handled at a community level, what is effective and where the gaps are, but have also
gone on to provide some thought on how traditional and contemporary procedures and
mechanisms could complement each other and be improved. These writers have shown
the impact that generations of control and domination by outside agents (governments,
church and schools, etc.) have had on various aspects of Aboriginal community life
generally, and how traditional mechanisms and procedures for maintaining social control
and dealing with conflict have been affected.

Ultimately, both writers have promoted the need for the empowerment and resourcing of
people to enable them to develop and deliver community-based dispute management
processes that suit their particular needs, to complement or as an alternative to the often
limited and more formal non-Aboriginal systems and services (courts, police etc) available
at present.

The main problem seems to be not so much in the research as many sound and practical
recommendations often result, but rather in the implementation. Recommendations
resulting often transform into creatures of a completely different form and disposition
once they are translated to government policy and programs, often with the result of
further disempowerment of the communities and a re-enforcement of the dependency on
outside or expert assistance or intervention.

Conclusion

The C.J.P. has now had some five years of experience of mediating in Aboriginal and
Torres Strait Islander communities as well as the regular involvement of A. & T.S. 1.
clients and mediators through our four regional centres of Brisbane, Rockhampton,
Townsville and Cairns. This experience when combined with the knowledge gained
through implementing the pilot mediation project in the Hopevale community has
provided valuable insights and lessons for our staff and mediators on what works best and
what doesn’t when providing dispute resolution services to Aboriginal people generally.

The pilot project on the Hopevale community was intended to serve as a model that other
communities could learn from and adapt to suit local requirements. The outcomes
indicate that while the training has helped people develop skills in dealing more
effectively with disputes and a broad range of conflict at a community level, the more
formal process of mediation that was taught has been adapted to suit local requirements.
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Further, evidence of anything said or of any admission made in a mediation session is not
admissible in any proceedings before any court, tribunal or body. Exceptions are where
all persons named during, or in attendance at, the mediation session consent to admission,
or where there are reasonable grounds to believe that disclosure is necessary to prevent or
minimise the danger of injury to any person or damage to any property.? Family Court
mediators, too, have protection under the Family Law Act.

Community mediators, such as those working for agencies like Relationships Australia,
Unifam, or Centacare, do not. Most of these agencies ensure that their participants to
mediation sign an Agreement to Mediate, a contract covering, inter alia, confidentiality
and the limits of that.’

The proposed amendments contained in the Family Law Reform Bill 1994 provide that
evidence of anything said, or any admissions made during the course of mediation is not
admissible in any court. It also requires all community mediators to take an oath or make
an affirmation with respect to the secrecy of matters raised during the mediation session.
However, the Family Law Act requires or authorises disclosure in certain
circumstances.* This will smooth out the anomalies presently existing between Family
Court mediators and community mediators, but raises other contentious issues, many
outside the scope of this particular workshop.®

An issue worth considering, however, is that there will remain the existing anomaly that
only ‘mediation of matters in relation to parents, children or parties to a marriage’ is
subject to these provisions, and has legislative protection.® Mediators who work with
disputing parties in other family configurations (such as parent/adolescent mediation, peer
mediation, extended family mediation) or who formulate cohabitation agreements, or
work with separating de facto couples (including same sex couples) who are separating
and who only have property issues to negotiate, are not covered. These mediators would
still have to specify in an Agreement to Mediate where they stand on the issue of
confidentiality.

2 Further, under Part V, 28(7) * .. . a mediator . . . is not liable to be proceeded against for misprision
of felony in respect of any information obtained in connection with the administration or execution of
this Act’.

For example the Relationships Australia (NSW) Agreement to Mediate states: **This is a confidential
service with the exception of information relation to serious crime of serious threat of harm to either an
adult or child. No information will be provided voluntarily by the mediators to persons outside the
Couple and Family mediation Service on matters discussed or agreements reached in the mediation
sessions. We will not require the mediators to give evidence or produce documents in subsequent legal
proceedings.’”

See Discussion Paper: Community and Private mediators: Proposed Mediation Regulafions, Attorney-
General’s Department, Civil Law Division, September 1995, p.4 regarding ’Confidentiality’ which

states that the Family Law Act requires disclosure ... ‘if a mediator has reasonable grounds for
suspecting that a child has been abused or is at risk® . . . and authorises disclosure ‘if a mediator has
reasonable grounds for suspecting that a child has ben ill treated ... or has been exposed or

suhjected . . . to behaviour which psychologically harms the child’,

The debate concerns issues around training, monitoring and quality control of all mediators operating as
*family and child mediators” under the protection of the Family Law Act.

Op cit, p.2.
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If a mediator has given an undertaking not to disclose to either party what is discussed
with the other party in private session, where does that place the mediator in a case such
as the above?

What could, or should, the mediator do in this instance? What other considerations need
to be taken into account: for instance, if the mediator chooses to terminate the session at
that point (whether she or he reports the allegation to the authorities or not), might she or
he be placing either the mother or her child in jeopardy? What might the wife’s partner
do if he thought his behaviour had been discussed?

Is it the mediator’s role to question the husband as to the truth of the allegation? Can the
mediator do so and still maintain caucus confidentiality? Should the mediator do so?

The wider issues, too, need to be considered:

L Should the mediator report an allegation, without proof? If yes, then to whom?

. What constitutes “reasonable grounds™?

L If the issue is investigated and no evidence is found to support the allegation, is
the mediator liable, even given the provisions regarding immunity or misprision of
felony?

® Should the mediator disclose at the beginning of any mediation that in addition to

statutory reporting of information disclosed regarding serious threat or harm to
persons or property, there is also an obligation on the mediator to report any
suspicion formed during the session regarding serious threat or harm?

L] Whose “rights” need to be protected: the wife’s? the child’s? the husband’s?
the mediator’s? the agency’s?

Neutrality

A mediator routinely informs parties that she or he is “neutral and impartial”. What does
this actually mean in practice? What, really, is “neutrality”?

For example, sometimes it happens in mediation that a mediator is confronted with
evidence of a threat which is judged to be serious, or an allegation is made by one party
about the other. In addition to considering the limits of confidentiality in such a case,
there is also the question of whether the mediator breaches another responsibility,
neutrality, by taking on board the allegation or “buying into” the dispute rather than
allowing the parties to come to their own decisions about matters.

Scenario No. 3: Neutrality

Imagine you are told in confidential caucus by an older man of a threat towards him by
his son, the other party at mediation:

“My son has threatened to break both my legs if I go to the police about the matter.”
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Disclosure

I have outlined some instances when the mediator must make a decision whether or not to
disclose something heard in mediation. The issues to be considered include deciding on
the proper limits of mediation, where a mediator’s obligation to confidentiality might or
should stop, and where a disclosure might leave a mediator in regard to the law or legal
sanctions.

What happens if a mediator, however, discloses a confidence unintentionally? Take the
following three scenartos:

Scenario No. 5: Disclosure

Two mediators hold a confidential caucus with both parties (business colleagues)
separately before bringing them into joint session. One mediator begins the joint session
by saying:

“Bill and Joan, we’ve been discussing with each of you what you think is a fair price,
and Joan, you were telling us in private session that although you are prepared to offer
$5,000 to Bill, you would prefer to settle on a figure of around $3,000.”

Scenario No. 6: Disclosure

Two mediators hold a confidential caucus with each party. At the time of the second
caucus, the figure the second party gives as her “bottom line” is written on a notepad by
one of the mediators, and not covered; it is apparently seen by the first party on returning
to the mediation room. One mediator begins the joint session by saying:

“Bill and Joan, we’ve been discussing with each of you what you think is a fair price.
Bill, perhaps you might begin by telling us what you would be prepared to negotiate
around.”

Bill says: “As you know, I was intending to offer Joan $5,000 in settlement, but now that
I see from your notes she is prepared to take $3,500, I'll offer her that. Take it or leave
it.”

Scenario No. 7: Disclosure

Parties (two women who are neighbours) come to mediation for their second session.
One of the two mediators says:

“It’s nice to see you both again. How have things been since you were here?”
One party says:
“I thought you said that everything we discussed here was confidential? I went to a party

last week, and Joan from down the road was there. She told me that she knows you. And
that you told her we’d been to you for mediation.”

FAMCON '95 Page 142






Conclusion

It is clear that there are no absolutes, no “givens” about our roles and responsibilities as
mediators. There are only guidelines which we can accept - or reject - as the
circumstances of each dilemma unfold. The principles of neutrality, confidentiality, self-
determination, impartiality, power balancing, and so on are not always maintained. Our
practice is informed by both our personal experience and our professional experience:
what we do depends on the particular circumstances of the case and on who we are,

Today has shown, from the varied responses and spirited debate amongst you, that
although mediators may “know” where they stand as mediators, their conduct in
mediation is ultimately governed by their own feelings, attitudes, values and beliefs as an
individual, by their agency’s particular ethos, the other “hats” they may wear, and their
judgement of what is right for those particular parties at that particular time.

We need to remember, however, that we must also wear the consequences of our actions,
and so must our clients. Responsible mediation practice demands that we acknowledge its
limitations,
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