


Where parents are fecling helpless, the adolescent may be exercising more decision-
making power than he or she is ready for, and some decisions and behaviours will be
self-defeating or outright destructive. The adolescent may need assistance in exploring
how this behaviour is affecting relationships with other people, including his or her family
and what this means for future goals and aspirations.

If mediators can help family members to re-frame the conflict, the way is set for them to
negotiate agreements which address their needs and concerns, develop new ways of
behaving towards each other and develop skills for working through future conflict.

1. Differences Between Parent-Adolescent Mediation and Other Kinds of
Mediation

L On-going relationship
families are “for life”
° Dynamic family system
number of parties involved
family sub-systems and alignments
effects on parenting of parents’ own unresolved issues from
adolescence
problems in the marital relationship - “scape-goating”
parents’ beliefs about parenting

] Development issues

tasks of adolescence
parallel developmental process for parents

® Power imbalance

balancing rights of adolescent with power disparity between parent
and child

* Dealing with non-voluntary clients
level of engagement can vary for all parties
. Need for inter-generational appeal

parents’ perception they have “failed”
adolescent’s belief that “nothing will change”

L Form, not substance

rapid swings in adolescent behaviour
differing levels of maturity of adolescents
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We do not offer counselling for sexual abuse, drug and alcohol abuse,
violent behaviour or severe psychological disturbance. However, these
issues do arise in mediation, and the mediation process allows families to
discuss options for dealing with such problems.

3. How We Approach Parent-Adolescent Work at the Family Mediation Centre

Improve relationships - some issues will be resolved
Resolve some 1ssues - relationships will improve
® initial contact - “normalising” problems
[ ] flexible intake and assessment process
° work with sub-systems and individuals in private sessions
] prepare individual clients for negotiation:
what are their needs, interests, concerns and fears?
how realistic are their needs and concerns? (according to their
personal experience and objective criteria)
how likely is it they will get what they want?
what outcomes would they be happy with?
° use the mediation process to gain agreement on what the issues and
problems are
] use the mediation process to explore which issues are concrete and
substantive, and able to be negotiated
] use the mediation process to negotiate agreements on those issues
® use the mediation process to recognise those issues not suitable for
negotiation
] use the mediation process to explore how the family will deal with non-
negotiable issues
] offer private sessions for individuals to examine personal issues which are
affecting family relationships
L in private sessions, explore what other supports or services the individuat

might require

4. Working with Parents in Private Sessions

Normalise the conflict as much as possible, without belittling their
experience

FAMCON 95

Page 148






check out if they have attended voluntarily or under some coercion

explain the nature of the mediation process, acknowledge if they are there
under duress and ask if they are prepared to look at the problems

when, as typically happens with the reluctant adolescent, he or she claims
not to have any problems (“My parents have the problems™) check out how
the parents’ problems affect the adolescent

use the diagram to explore where they think they are in taking
responsibility for their own decisions and behaviour

where do their parents think they are?

use future-focussed questions to explore what plans, options and dreams
they have

how might they set about achieving their desired future?

how might their current behaviour be influencing the achievement of their
goals?

what are their needs right now?
what options are available for meeting their needs?
what are their parents’ needs right now?

how could they help to meet their parents’ needs?

Providing them with the option of returning to discuss their issues further, without
their parent’s present, also allows for exploration of their ability to communicate
their needs and to negotiate agreements with their parents.

6. Negotiating Towards “Livable” Agreements

Having spent some time in private sessions encouraging family members to
generate options, the worker’s role is now largely to control the process and to
ensure that each person’s needs are being heard by all.

The C.U.E. concept is a useful framework for conducting negotiations:

Communicating one’s own concerns
Understanding others’ concerns
Exploring possible solutions

The worker needs to be alert to any possibilities offered to ensure that no
suggestions, no matter how extreme or creative they may be, are overlooked as
options.
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Stronger agreements are:

substantive

comprehensive

permanent

final

non-conditional

binding

Parent-adolescent agreements are often the weaker kinds of agreements because
they need to be flexible enough to change as the adolescent becomes older, and the
parent-child relationship continues to move towards an adult-adult relationship.

Weaker agreements are:

Procedural:  defining a process by which a decision is to be made

Partial:

do not inctude a resolution of all the issues

Provisional: they may be temporary or trial decisions that are subject to review
In principle: they include general agreements but the details remain to be worked

out

Contingent:  the conclusion of the dispute is conditional upon additional
information or future performance by one or more parties

REFERENCES

Fisher, R. and Ury, W. (1978) International
Mediation: A Working Guide; Ideas for the
Pracanoner, London: Hutchinsons Books.

Fisher, R., Ury, W. and Patton, B. (1992) Getring
to Yes (2nd ed.), London: Century Business.

Gadlin, H. and Quellette, P.A. (1987) Mediation
Milanese: An application of systemic family therapy
to family mediation, Mediation Quarterly, 14, 15,

Heaven, P.C.L. and Callan, V.J. (1990)
Adolescence: An Australian Perspective, Sydney:
Harcourt, Brace, Jovanovich.

Haynes, J.M. (1992) Mediation and therapy: An
alternative view, Mediation Quarterly, 10, 1, 22-
33.

Hudson, A., Bell, W., Hudson, T. and
Houndoulesi, V. (1986) The views of parents and
adolescents on the granting of behavioural
autonomy: Some normative data, The Australian
Educational and Developmental Psychologist, 3, 2,
6-11.

Mallet, S., Downey, L., Sheehan, M. and Metres,
R. (1994) Reaching out for what matters: Mediation
and therapy to enhance relationships, Melbourne:
Sutherland Child, Youth and Family Services.

Montemayer, R. (1983) Parents and adolescents in
conflict: All families some of the time and some
families most of the time, Journal of Early
Adolescence, 3, 83-103.

Myers, B. (1992) Parenting Teenagers in the
1990s, Hawthorn, Vic: A.C.E.R.

Robin, A.L. and Foster, S.L. (1989) Negodating
Parent-Adolescent Conflict: A behavioural-family
systems approach, New York: Guildford Press.

Selekman, M.D. (1993) Pathways to Change. Brief
therapy solutions with difficult adolescents. New
York: The Guilford Press.

Weinhaus, E., Friedman, K. and Stagoll, B, (1984)
Stop Struggling with Your Teenager, Melbourne:
McPhee Gribbie.

Wertheim, E., Love, A. and Peck, C. (1992) [
Win:  You Win, Ringwood, Victoria: Penguin
Books,

Wolcott, 1. and Weston, R. (1992) Keeping the
peace: Resolving conflict between parents and
adolescents, Family and Conciliation Courts
Review, 32, 2, 208-229,

EAMCON *95

Page 152






a particular approach to inter-personal communication. Notions such as rapport, pro-
active listening and map of reality enter the communication skills repertoire of the
mediator. The mediator understands about being grounded (“when I walk, I just walk”™),
is able to respond to bring clarity into the disputants’ thoughts, knows that “compulsion
breeds hatred” and that it is futile to “push the river”.

In the course of facilitating mediation training over the past five years, I have come to
understand that people who come to train in mediation bring their “baggage” with them.
Many of those coming to mediation are from other professional disciplines such as
accountancy, counselling, teaching and law. The training and practice of these
professions is to equip practitioners with expertise and impel them to make decisions for
their clients and tell the clients what to do. This “baggage” is often extremely difficult to
off-load when learning to behave within the role constraints of mediator., Underlying
assumptions about the role of mediator include not telling people what to do (at least with
substantive issues) and not making decisions for them. Mediators are supposed to enable
the parties to become “empowered” and it is hard to do this if you do not let them take
responsibility for their own decisions.

Another insight I have gained is the importance of communication in the mediation
process. The mediation process floats in a sea of communication comprised of a totality
of messages passing between the mediator and the parties. These messages arise from the
non-verbal behaviour of all the participants in the interaction as well as the words they
use. Paradoxically, although the mediator wields considerable power to facilitate the
process, this power is given to the mediator by the parties. The means by which the
power is gained and ways it is used derive from the communication skills of the mediator.

In developing thinking on mediator stance and role, I draw on elements of Taocist and Zen
thinking.

“The perspective of philosophical Taoism, with its emphasis on openness,

awareness of process, gentle provocation or insight, and inherent

humanism, offers a unique and valuable resource for the mediator . . . One

reason that Taoism seems so unusual as a tool to study mediation is that
. we are so often used to prescriptive approaches . . . Instead, Taoism

is suggestive and provocative rather than specific and directive,”

(Holt and Steingard, 1990)

By avoiding being prescriptive and directive in facilitating the mediation process, the
mediator avoids setting up resistances in the minds (or realities) of the parties, This
enables the mediator to bring shifts in thinking and movements towards eventual
resolution as voluntary and owned responses which are, accordingly, stronger and more
lasting.

“Can you mediate emotional issues without taking sides or picking
favourites?

Can you breathe freely and remain relaxed even in the presence of
passionate fears and desires?

Are your own conflicts clarified? Is your own house clean?

Can you be gentle with all factions and lead the groups without
dominating?
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® Mediator stance: the mediator is the process facilitator - detached from,
dispassionate towards, non-partisan for, neutral about, unbiased and independent
(pick the term you prefer) in respect of the substantive issues. Every aspect of
mediator behaviour should model this even-handedness, including the way the
furniture is arranged, the equal attention paid to the respective parties, the non-
verbal behaviour of the mediator towards each party and so on.

L Map of reality: this central notion is that people carry their own reality in their
heads. The “map” is the repository of the cumulative experience of the individual
and is characterised by the idiosyncratic deletions, distortions and generalisations
that have occurred as the individual has processed his or her experiences. When
the individual acts (through his or her behaviour), the deleted, distorted and
generalised experiences are expressed.

For example, in a custody and access mediation the man might say, “She’s always
turning the kids against me.” [For him, the reality is just that.] The woman may
rejoin, “He never brings them home on time.” [For her this is the reality.] The
onus falls on the mediator to facilitate both parties adjusting their respective
realities to accommodate the other. In this context, each party has a “reality” in
his or her head and any “objective reality” is an artificial construct the parties
might consider in the process of accommodating each other.

® Language and process: all the language, non-verbal and verbal, of the mediator
must reflect the stance and proper role of the mediator. Care is needed in the
responses that the mediator makes to avoid polluting the “processing” that each
party is undertaking in each’s “map of reality”. The mediator must avoid bringing
about resistance by the parties to the process.

For example, the mediator says, “John, I think you should let Mary finish what
she is trying to say”, and each party gets a message. John thinks, “I knew she
was on her side. I don’t even get a chance to have a say” while Mary thinks,
“Yeah . . . I’'m going to win. She’s on my side”

° Applied communication skills: the mediator uses many non-verbal
communication skills to send messages. Process-maintaining and controlling
behaviours are often non-verbal. Rapport is built and messages conveyed by
changes in voice tone, gestures, eye contacts, minor muscle movements, body
shifts and the like. Verbal language is chosen carefully to encourage responses
from the “maps of reality” rather than responses which are adaptive to the wish of
the mediator as perceived by the party.

For example, if the mediator says:

(1) “tell me about the dispute” - there is a supposition a dispute exists and
issues are framed accordingly

(ii) “why do you say that?” - a defensive and self-justificatory mind-set is
established
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Changes to the Family Law Act:
What Will They Mean For Mediators?

PANEL DISCUSSION

(reported by Susan Bennett, Legal Aid and Family Services
Commonwealth Attorney General’s Department)

John Pollard (Chair) - Solicitor/Mediator, Sydney, New South Wales
David Gorrie - Family Mediation Centre, Noble Park, Victoria
Margaret Ross - Solicitor/Mediator, Adelaide, South Australia
Dale Bagshaw - School of Social Work & Social Policy, University of South Australia

L

Amendments to the Family Law Act have been under active consideration since the Joint
Select Committee of the Federal Parliament was established in 1991. The Committee
reported to Federal Parliament in November, 1992. It made 120 recommendations for
change, including recommendations on family mediation (such as mediator education,
community education and the development of alternative dispute resolution as a real
alternative to the adversarial system). In December, 1993, Mr Lavarch tabled the
Government’s response, accepting in principle the Committee’s view that A.D.R. and
mediation processes should be advanced at a greater rate. Since that time, Mr Lavarch
and his Parliamentary Secretary Mr Peter Duncan have been endeavouring to deliver
satisfactory legislation.

Two Reform Bills have been prepared. The first deals with children’s issues and A.D.R.
The second deals mainly with property and financial issues. Both have been controversial
as any changes to family law in Australia have always been.

The Bill dealing with children’s issues and A.D.R. will shortly be re-introduced to
Parlilament and is likely to be passed as it has the support of the Opposition and minority
partiecs. However, some sections of the property provisions are still causing controversy
and there may be some doubt whether those provisions will be passed in the life of this
Parliament. Therefore, our comments today are still comments on the last Bills, and
there might still be further changes.

1. Children’s matters: emphasis on parental responsibility and changes in
terminology

Currently, the Family Law Act recognises three bundles of rights:
(1) guardianship (which does not include daily care and control);
(i)  custody (which is the right to daily care and control);

(ii1)  access (or the right to ongoing communication with children).
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Pre-nuptial agreements will not be binding in that the Court will be able to
consider them. However, once a pre-nuptial agreement is signed, the items
specified are expected not to be included in a Family Court of Australia
settlement.

The grounds for setting aside a pre-nuptial agreement will include fraud, duress,
the parties desire to set it aside, a significant change in circumstances or if the
Court considers it involves a serious injustice. Matters to be considered would
also include whether the parties had legal advice, their age, mental capacity,
educational background and literacy.

It is difficult to generalise about co-habitation agreements, since some states
have legislation covering those.

Overall, there is a question whether mediation agreements can be registered with
the Court. This would be a major shift. There is no requirement for legal advice
before mediation agreements are registered, however these agreements could be
over-turned if there were no legal advice. The Family Law Section of the Law
Council of Australia is opposed to the possibility of registration of mediation
agreements.

Increased use of A.D.R. and issues for mediators

The changes proposed in the Family Law Reform Bill relevant to family mediation
and counselling include the amendments to Part II “Counselling Organisations and
Mediation Organisations”. The changes will expand opportunities for mediation
organisations and will extend the secrecy and immunity provisions that have
applied to Court mediators to all family mediators.

The Family Services Council is hoping to have an impact on the development of
the rules and regulations. These, it is our understanding, have not yet been
developed, though it is also our understanding that they are to specify where
mediation is not appropriate (such as in cases of domestic violence or where there
is a power imbalance).

The two submissions made by the Family Services Council to the Senate
Committee on Legal and Constitutional Legislation in its consideration of the
Family Law Reform Bill:

() supported the emphasis on mediation;

(i)  expressed concern at the possibility of mediators who were unskilled and
unprofessional being able to operate with immunity suit; and

(iii) stated that the Family Services Council is aware of some private
practitioners with little training or experience. This is a special concern
where there is risk of domestic violence as they may not be able to ensure
the safety of parties.
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Comparison of Property Settlement Factors

Existing Act

Proposed Biil

Court must make orders which are “just
and equitable”.

The Order must deal with disputed
property in a “just and equitable way”.

Judge or Judicial Registrar has wide
discretion.

Judge or Judicial Registrar has wide
discretion.

Court must undertake a 3 step approach:

Court must foilow these steps:

3.1 Identify the parties assets and value
them.

3.2 Evaluate the contribution factors to
the acquisition, conservation and
improvement of those assets and
form a preliminary view on their
division.

3.3 Look at the “future needs” factors
under S.75(2) to see if a further
allowance for those factors should
be made to arrive at a “just and
eguitable” order.

3.1 Identify the disputed property and
value it. (But this excludes
property referred to in a pre-nuptial
agreement.)

3.2 The court must start from the
assumption that justice and equity
requires the disputed property to be
divided in proportion to the parties’
respective contributions to the
marriage as a whole.

3.3 The court is to assume that the
contributions are egual unless the
Court is satisfied that they are not
equal,

3.4 In deciding if the contributions are
equal, the Court must lock at;

3.4.1 history of the marriage
including its duration.

3.4.2 financial and non-financial
contributions to the
acquisition, conservation or
improvement of property.

3.4.3 contributions (financial or
non-financial) to the welfare
of the family including
contributions as home maker
or parent,

3.4.4 Any other factor the Court
thinks relevant.

Contribution matters to be looked at are:

4.1 Direct and indirect financial
contrtbutions.

4.2 Non-financial contributions.

4.3 Contributions to the welfare of the
family including contributions as
home-maker or parent.

The Court must regard financial
contributions and non-financial
contributions as being of intrinsically
equal significance.
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10.

In cases where wives previously received 60 percent or more of the assets, they
should still be receiving about the same. Cases like Ferrarg where the wife
received 37.5 percent of the marital assets of about $10 million after a 30 year
marriage are likely to be decided in much the same way.

Superannuation is still in the “too hard basket”. No decision has yet been made as
to any standard approaches to superannuation being set out in the Act. So, Judge
and lawyers will continue to use their standard approaches.

The law in relation to spousal maintenance remains virtually the same.

Where parties enter into pre-marital agreements, those assets will commonly be
quarantined.

There is still controversy on how financial agreements (both pre-marital and post-
marital) should be handled. It seems that provisions similar to those operating
under the New South Wales De Facto Relationships Act should apply and it should
be necessary for both parties to receive independent legal advice before signing the
agreement, but having done so, it should be binding unless that would cause
substantial hardship to the other party.

Financial settlements will be in put into effect by:

* Consent Orders
. Pre-Nuptial (Pre-Marriage Agreements)
. Post-Marriage Financial Agreements - but there may be no equivalent of a

Deed approved under S.87. (A S.87 Deed requires a Judge’s approval in
open Court - in contrast to Consent Orders approved by a Registrar in
Chambers - and is closely scrutinised as to fairness. In most but not all
cases, it enables the finalisation of spousal maintenance rights as well as
property settlement on a once and for all basis.)

Closing Remarks

The fate of this legislation is unknown. The law may not change very much, but there
may be mass confusion unless the Government makes a genuine attempt to re-educate the
public as to the changes. The Government has promised to do that. Mediators, lawyers
and journalists particularly need accurate information. Besides the change in the law, the
Family Court has been holding off the introduction to the new law. The Court will not
wait beyond January 1996 to start the simplified procedures, and we therefore have to be
prepared to accept that change.
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L with 50 per cent of families presenting at mediation having some history of
domestic violence or abuse, what can reasonably be offered: perhaps more use of
shuttle mediation? This would necessitate more specific skills training, including in
violence issues. What are the alternatives? If nothing is offered, are the parties left
unaided?

. if mediators have improved in the way they deal with violence from what was
done, say five years ago, is there still a dilemma where the mediator sees a strong
need to facilitate negotiation in what is a violent family setting?

] violence between parents and their adolescent children is seen as a mounting
problem, and training is needed to focus on the difference

NOTE:

In 1991, A.D.R.A. convened a special one-day conference on mediation
and domestic violence. Many of the issues concerning assessment of
suitability, intake, screening and process variation have been documented in
the 1994 Policy and Procedures Handbook. The Conference Papers
(325.00) and Handbook ($5.00) are available from Australian Dispute
Resolution Association, (A.D.R.A), P.O. Box A2468, Sydney South 2000.
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A decision by the mediator may be made not to proceed with a joint session if:

- we cannot share our dilemmas with both clients;

- problems are uncovered in the checking process above;

- mediators’ fears cannot be allayed, for example the mediator has the sense that
both parties are minimising violence and denying fears for safety, though non-
verbally demonstrating otherwise

The mediator then needs to be cautious about the feedback given to the couple as to why
and how the decision not to proceed with a joint session is made, so as to avoid blaming
the woman for a “no mediation” message. For example, “I am concerned about the level
of conflict or tension between you and am not convinced about the wisdom of us all being
together around the negotiating table.”

If we go ahead with the joint session, the following guidelines or framework applies:

- co-mediation should occur when possible (male and female);

- supervisor is to be made aware of issues and mediators given all support possible -
they should not have to deal with these issues alone;

- mediator has the responsibility for ongoing monitoring of safety issues;

- mediator ensures that the file records all contact, details of violence and sighting
of domestic violence orders. If the case ever does go to Court, it could be an
advantage if this information is recorded;

- explain confidentiality rules, check understanding, sign the agreement to mediate;

- ensure reception is informed of any departure, arrival or special arrangements.

The Canberra Mediation Service has responsibility to mediators to ensure:

- their safety;

- that they are not physically left alone to see these clients;

- that mediators are familiar with policy;

- that mediators have ongoing training in this area;

- that mediators are provided with supervision and rapport;

- that facilities are adequate - separate waiting rooms and session rooms, two exits.

Concerns
My concerns are around what happens “in session” when we conduct joint sessions.
I am left with a sense that sometimes we do not grapple helpfully with the power

imbalance, and manage the conflict rather than address or resolve it. It is not clear
enough to me how we work with emotional or psychological abuse issues.
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In this appraisal system, the Director observes the co-mediation team during mediation
sessions, taking systematic notes of observations made. This is followed by joint
debriefing immediately after the session, and by individual consultation with each
mediator. The system helps develop appropriate plans for future training.

Linda Fisher described supervision as an ongoing process, essential for clients,
mediators, funders and the organisation itself. The Relationships Australia (N.S.W.)
Couple and Family Mediation Service uses a five-pronged approach to supervision.

Firstly, the program uses co-mediation with gender balance and tries to match mediators
to the parties, based on their knowledge of the mediators, their particular skills and
experiences, and their ability to work well together.

The second aspect is debriefing, which provides a very effective method of self-
supervision. Debriefing involves both mediators in discussion, and the joint completion
of a comprehensive report at the end of each session, focussing on: the parties’ attitudes
to the mediators and the process; the parties’ abilities to negotiate; power imbalances and
what the mediators did to redress them; the agenda; any referrals; the mediators’
satisfaction with their own performances; and with aspects of teamwork. Debriefing also
allows the mediators to plan strategies for the next session, and may take between 45 and
60 minutes.

The third aspect of supervision is the oversight of all written material (case notes,
debriefing reports and so on) by the co-ordinator. Fo example, all agreements and
memoranda of mediation are vetted to check for inconsistencies, waffle, etc. Mediators
are expected to redraft “defective” agreements,

Formalised supervision (or case consultation) sessions are held regularly (four to six
weekly), mediators meeting with their supervisor (the Director of Mediation) in groups of
four: mediators choose which session to attend, with whom and the activities which would
be most useful for them.

The diagnostic approach taken to clinical supervision stems from a counselling framework
(adapted from work done by Dr Daphne Hewson at Macquarie University in Sydney in
1993) which conceptualises supervision as being:

() relationship-centred (focussing on the interactions);
(i)  mediator-centred (focussing on the mediator’s reactions and problems); and
(iii)  party-centred (focussing on the technical issues of case management).

This model is helpful for diagnosing, for example, where blocks in the process in fact lie:
with the management of the parties or the conceptualisation of the case, within the
relationships (between the parties, between the parties and the mediators, or between the
mediators), or with the mediators (the skills and knowledge or professional conduct).
The model also helps planning for subsequent sessions, helping mediators conceptualise
the case and pinpoint what they want or need to talk about.
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